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FOREWORD

This collection of briefs, prepared by members of the Legislative
Research Commission staff, attempts to bring into sharper focus some of the
major issues which have received considerable legislative attention during the
interim. The reports by no means exhaust the list of important issues facing
the 1984 Legislature. At the same time the alternatives and comments sug-
gested are neither exclusive nor exhaustive. -

Effort has been made to present these issues objectively, unemotionally,
and in as concise a form as the complexity of the subject matter allows. They
are grouped for the convenience of the reader into the wvarious committee
jurisdictions and no particular meaning is placed upon the order in which they
are presented.

Staff members who prepared the reports were selected on - the basis of
their knowledge of the subject matter and their work with the issues. during
the 1982-83 interim. Most of the staff has worked closely with the interim
legislative committees which studied the issues and helped draft some of the
proposed legislation.:

Vic Hellard, Jr:
Director

Frankfort, Kentucky
July, 1983
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Low-level Radioactive Waste Disposal

Prepared by Peggy Hyland

Issue

Should the Commonwealth enter an interstate compact in order to provide
disposal capacity for the low-level radioactive waste generated in the state
or should the Commonwealth take the necessary action to '"go it alone"?

Background

In 1980, the U.S. Congress passed Public Law 96-573, the "Low Level
Radioactive Waste Policy Act." The act does the following:

(a) Sets the policy of the federal government that each state is respon-
sible for providing for the availability of capacity either within
or outside the state for the disposal of low-level radioactive waste
generated within its borders.

(b) Authorizes states to form compacts for the purpose of providing for
the establishment and operation of regiomnal disposal facilities for
low-level radioactive waste.

(c) Provides that a compact becomes effective only when Congress has by
law consented to the compact.

(d) Authorizes compacts after January 1, 1986 to restrict the use of the
regional disposal facility to wastes generated within the region.

The impact of the legislation has been to force states to look at alter-
natives for handling their low-level radioactive waste.

The availability of commercial facilities for the disposal of low-level
radioactive waste is already limited. At one time there were six commercial
facilities for the disposal of low-level radioactive waste operating in the
U.S. These facilities are located at Maxey Flats, Kentucky; West Valley, New
York; Sheffield, Illinois; Barnwell, South Carolina; Beatty, Nevada; and

Hanford, Washington. Currently three of the six facilities have ceased
commercial burial activities; these are Maxey Flats, West Valley, and
Sheffield. This leaves three operating sites to provide waste disposal for

the nation. After January 1, 1986, any of these sites party to an interstate
compact that has been approved by Congress may prohibit the disposal of wastes
from states outside the compact. This means that Kentucky and many other
states could have no place to send their waste after that date.

Table 1 shows the status of state action on interstate nuclear compacts
as of April 18, 1983. It should be noted that all three states with operating

sites (Washington, Nevada, and South Carolina) are actively involved with com-
pacts.

Legislation has been introduced in Congress seeking approval of the

3



*sdnoi8 3oedwoo I9Yyjlo YITM PIIBID0SSE 9i® (AonIuay pue

‘BeUTTOIR) YIION ‘puelhiey ‘saemeTsq ‘eTurSitp) 1oedwod OTIUBTIV-PIH SU3I YITA PP1BTO0SSE ATISWIOF $93BIS I9Y3lO0

¢dnox8 3oedwod ® YITM pPolETOO0SSE LTIUSXIND J0U ST BTUTSITA 1S59M ‘3oungeop 3utwmooaq 3oedWOd OTIUBTIV-PIH 2Y3 YITM
*UOTIO® JO Isanod juspuadepur ue 9nsind 031 SNUIIUOD BTUIOJITB) PUB SBXIJ

10X MBN
#9IBMBTI(Q
pueTLaeR
Kosaap may
BTURATASUUBg
: pUBTSI @poyy
s339snydessely
NI TIOBUUOY)
SUTEHR
aatysduey MoN
JUOWIDA

ECCERERTIY

(4)eTurT3aTA
(9) TddTssTsSTH
BUTTOIBR) Y3Inosg
BUTTOI®) [IION

BWRQRTY
99889UUI],
BPTIOT]
eT8109H

35eaY3nog

£86T

*I0uI9A09 943 £q poulrs

ue 2In3eBTSI8ST 2381S 9Yl Aq poIJIIEI mmuobwvamv

*uoT3a1 duo ueyl arow ur 3uriedroriied S3IBIS SOJOUD(x

(g) rUuRlUOK
_ (¥) TTemeq
epPRASN (¥)euersTnog eyseTy
(9) 3utwosp (9) sesuevay (2)yean
(9) 0OTXIR MON BYSeigoN (3)uo3831Q
BUOZTIY - (Y1) ewoyeTyO (3)uo38urysepm
(g)opeaoTo) (3) sesury (9)oyepl
uTe3lunol AYooYy §931B1S TBRIJUI) 1S9MUIION
8T TI¥dAV 40 SV SAIVIS FAATIIVISIOAT % SONIJNO¥D IOVAWOD ‘T F19VI

¥2IBMBTS(
TINOSSTH
©30SaUUTH
UTSUOISTM
®303BQ YInos
oTYO

B303BQ YIION
(4) ueBTYS TR
 £onjuey
() emo1
(g)euetpur
STOUTTTI

ISOMPTIR




Northwest compact (Senate Bill 247 and House of Representatives 1012).

During the 1980-81 interim a study was made of alternative methods for
the management of Kentucky-generated radioactive waste. The study found that
Kentucky produces less than one percent of the total radioactive waste gener-
ated in the U.S. annually. This places Kentucky 31st or 32nd among the states
in the volume of waste generated (See LRC Research Report 192).

The study also found that 97 percent of the low-level radioactive waste
in Kentucky is generated by the University of Kentucky and the University of
Louisville. Activities at the universities that generate radioactive waste
include diagnostic and therapeutic medical procedures, basic research, .and
general education. The remainder of the waste is generated by other hospi-
tals, medical laboratories, and some industries. Industrial activities using
radioactive materials in Kentucky include quality control programs involving
materials thickness control and density measurements. Radiography is used for
field pipeline construction and welding. Radioactive material is also used to
"log" various gas and oil wells.

Radioactive waste generated by these various activities include contami-
nated laboratory equipment, glassware, filters, gloves, clothing, and discrete
sealed sources. Generally, the waste produced by Kentucky users is low in
radioactivity. '

Both the University of Louisville and the University of Kentucky are
taking steps to reduce the volume of waste they generate by use of onsite
incineration. Incineration could substantially reduce the volume of waste the
universities need to dispose of, perhaps by 90 percent or better.

Discussion

Although Kentucky, by comparison, is a low  generator of radioactive
waste, and although Kentucky's major generators are taking steps to reduce the
volume of waste they produce, some facility for managing Kentucky-generated
waste either in-state or out-of-state is 'still needed. Kentucky must have
some plan for handling its waste by January 1, 1986, when existing commercial
low-level waste disposal facilities that are located in states that are mem-
bers of approved interstate compacts may prohibit Kentucky from disposing of
its waste at these sites.

The alternatives facing the 1984 General Assembly are to join an inter-

state nuclear compact or to '"go it alone" and provide for disposal of
Kentucky-generated low-level radioactive waste in-state.

The Interstate Compact Option

Kentucky has attended negotiations for three different compacts, the
Southeast, the Midwest, and the Mid-Atlantic. The Southeast compact is now
set and Kentucky is not included as an eligible state. Kentucky could peti-
tion to become an eligible state after congressional approval of the compact,
but the conditions and cost for becoming eligible are up to the initial
compact members. The Mid-Atlantic compact is no longer functional, since its
major waste generators have joined the Southeast compact. This 1leaves the

5



Midwest compact as the primary viable compact option for Kentucky.

The advantage of entering a compact is that Kentucky is assured of a
place to dispose of its low-level radioactive waste once the compact has an
operating regional facility. The primary disadvantage is the potential for
Kentucky to be selected as a host state for a regional facility when it is in
fact a small waste generator. Other questions of concern relate to the cost
of entering and supporting a compact, the impact of the compact on existing
state laws relating to radioactive waste disposal facilities, and uncertain-
ties as to how compacts will actually function.

The "Going it Alone" Option T

The advantage of this option it that it avoids dependence on other states
for disposal capacity and the uncertainties associated with interstate com-
pacts. The disadvantage is that it requires the establishment of some
in-state facility to manage Kentucky-generated waste. Other questions of con-
cern include the cost of an in-state facility and the authority of the state
to restrict use of the facility to Kentucky-generated waste.

Data is currently being collected address some of these questions. The
1982 General Assembly (Senate Bill 279) directed a study be done by the UK and
UL and coordinated by the Natural Resources and Environmental Protection Cabi-
net (NREPC) regarding the feasibility of building and operating a stor-
age/treatment facility to manage all Kentucky-generated radioactive waste not
otherwise managed by the generator. The study is to identify:

(1) The size of such facility, based on Kentucky's present and projected
needs;

(2) Environmental and occupational hazards of such a facility;

(3) Regulatory requirements, federal, state, and local, which must be
met;

(4) All costs for such a facility, including capital, operation, and
closure.

This report should be available in the summer of 1983.

There are some constitutional concerns regarding this option that relate
to the authority of the Commonwealth to prohibit other states from using a
state-owned and operated facility in Kentucky (See City of Philadelphia v. New
Jersey, 98 S. Ct. 2531 (1978), and Reeves v. State, 100 S. Ct. 2271 (1980)).

To avoid this area of legal concern, a compact of "go it alone" states
has been proposed. The federal legislation does not require that compact
states be geographically contiguous. A compact of "go it alone" states could
provide that each state would take care of its own waste except in the case of
emergency, for which some mechanism of providing temporary disposal capacity
to a member state could be specified.

An Attorney General's opinion has been requested on the legality of
excluding out-of-state waste under the "go it alone" option. The Attorney
General has also been asked to evaluate the impact of the language of the
Southeast, Midwest, and Mid-Atlantic compacts on existing Kentucky state law.



Once the additional information that has been requested is provided, the
Subcommittee on Waste Management of the Interim Joint Committee on Agriculture
and Natural Resources will make a recommendation to the full committee on the
best approach to handling low-level radioactive waste generated in the Common-
wealth and for legislative action in 1984.



OTHER ISSUES IN AGRICULTURE AND NATURAL RESOURCES

Agricultural Districts

Issue

Should the Agricultural District and Conservation Act of 1982 be amended
to offer greater incentives to farmers to join agricultural districts?

Background -

The 1982 Kentucky General Assembly passed the Agricultural District and
Conservation Act, a law enabling farmers to group together and petition the
local soil conservation district office to designate their farms collectively
as an agricultural district. Once such a district is approved, the farms
forming the district cannot be annexed by the local government.

This legislation was intended to encourage farmers to keep their land in
agricultural production. Joining an agricultural district and being exempt
from annexation counteracts some of the pressures on the farmer to sell his
land.

Development for wurban growth creates a substantial amount of the
pressures farmers face. In a recent national study, the extent of the devel-
opment of former farmland and its consequences first gained recognition. This
study found that between the years 1967 and 1977 thirty million acres of
farmland were converted to non-farm uses. In the same time period, Kentucky
lost 760,000 acres to nonfarm uses.

Converting farmland to non-agricultural uses also has an indirect effect
on agricultural production, since, as more of the better farms are sold for
development, marginal land is put into cultivation. Marginal land is more
susceptible to soil erosion, which results in problems of siltation of water
resources and lessened productivity.

The Agricultural District Law seeks to strike a balance between the need
to preserve good productive farmland for the future and the desire for eco-
nomic growth and development today.

An effort to accommodate development is seen in the provision of the law
not allowing agricultural districts to form in areas designated as Section 201
planning districts. A "201" district refers to an area surrounding an urban
center where growth and the need for wastewater treatment facilities may
occur.

At the time the Agricultural District and Conservation Act of 1982
passed, it was thought that excluding the formation of agricultural districts
within "201" areas would avoid wunduly restricting development. However,
application of the law has proven to restrict the creation of agricultural
districts.

Several possibilities exist for encouraging a greater number of farmers



to join agricultural districts: replacing the "201" district limitation with
a limitation more clearly connected to the immediate needs for urban growth;
requiring farmers who join agricultural districts to commit their farms to the
district for a five or ten year period; granting farmers in a district the
right of first refusal of any farm for sale within the district; and
reevaluating every five or ten years the justification for the district's

existence.
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Grain Elevator Failures

Issue

Should methods be found to reduce the financial losses of farmers result-
ing from grain elevator failures?

Background

Grain elevators are a key element of the marketing of Kentucky's cash
grain crops. Grain elevator operators contract to buy or store a farmer's
crop and then hold the grain until it can be sold to processors for the best
possible price. Whenever a grain elevator experiences severe financial prob-
lems, farmers may experience similar financial strains.

First, the farmer may not be paid for his crop, since the elevator fre-
quently does not have enough cash to pay all its creditors. Second, not eonly
may the farmer not get paid, he may not be able to regain possession of ‘his
grain.

One very recent example of this problem arose in western Kentucky when
one grain elevator was forced into bankruptcy proceedings. The loss to far-
mers who placed their grain in that elevator could reach several million
dollars. A nationwide study offers further insight. In 1980, there were 104
grain elevators which declared bankruptcy. The 3,088 farmers who filed as
creditors, claiming $24.4 million, received only $6 million.

The grain market is unpredictable, with the price of the grain constantly
changing. By using grain elevators a farmer attempts to overcome market
conditions, avoiding low prices at harvest time when the grain is put on the
market by holding the grain until the price rises again.

A contract commonly used by farmers to sell grain to an elevator is a
deferred-pricing (DP) contract. The DP contract enables a farmer to put his
grain in an elevator, where it can be dried and graded and readied for sale,
but the price is left open, in order that it can be set at a future date when
the price is more favorable to the farmer.

A DP contract is an important marketing tool for grain producers. How-
ever, it also leaves the farmer exposed to financial difficulties if, before
the price is set and the farmer paid, the elevator fails.

The possible solutions for easing the losses incurred by farmers from
grain elevator failures range from a ban on the use of DP contracts to
requiring grain elevators to be covered by a higher bond. Other possibilities
include requiring a grain elevator to give a letter of credit to the farmer.
Also, if insurance could be made available in Kentucky, a farmer could obtain
private insurance protecting against grain elevator failures. Lastly, the
state could train inspectors to be more alert to signs of elevators becoming
financially weak and have accountants accompany the inspectors.

10



Defining Small Mine Operation

Issue

Should the definition of small mine operator in KRS 350.450 be changed
from one mining 200,000 tons of coal annually to one mining 100,000 tons?

Discussion

The practice of providing assistance to small mine operators resulted
from the enactment of the Federal Surface Mining Control and Reclamation Act
of 1972 (PL 95-87). The state enacted legislation during the 1979 Extraor-
dinary Session directing the Natural Resources and Environmental Protection
Cabinet to provide permitting assistance to that segment of the coal industry
they felt would be most negatively affected by PL 95-87. At that time it was
felt that the 200,000-ton limit would be most appropriate.

Since 1979, another assistance program, also provided through the Natural
Resources Cabinet, has been implemented; however, it is limited to miners pro-
ducing 100,000 tons of coal or less annually.

If the definition of small operator were changed to 100,000 tons or less
per year, approximately 120 small mine operators would no longer be e11g1b1e
for assistance from the state under KRS 350.450. There are estimated to be
about 1,000 miners who produce 100,000 tons or less annually.

Tightening eligibility requirements to coincide with its other assistance
program would allow Natural Resources to focus its efforts on those miners
financially least able to deal with the complexities of the new regulations.
It would also reduce confusion among program administrators and the client
population as to who is eligible for which program.

11
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KENTUCKY'S INHERITANCE TAX
Prepared by William G. Hart
Issue

_ Should the Kentucky inheritance tax be repealed or amended to increase
exemptions and reduce the tax rates for favored beneficiaries?

Background - -

The Kentucky inheritance tax began in 1906, and is our next-to-oldest
general tax. Over half the states, including Kentucky, impose an inheritance
tax, and all states except Nevada impose some form of death tax, whether it 1is
an inheritance, estate, or pick-up tax. For purposes of clarification, an
inheritance tax is one imposed on the value of the share of a beneficiary of a
decedent, while an estate tax is a single levy on the value of the entire
estate of the decedent. A pick-up tax refers to a tax which allows a credit
to the taxpayer against any federal estate tax liability for state death taxes
paid. Every state imposing an inheritance or estate tax also has a pick-up
tax provision.

To the general public, the inheritance tax is probably the most
distasteful tax on the books. People simply cannot accept the proposition
that the accumulated wealth of a lifetime of work and paying taxes should be
taxed again at their death. Several theories of death taxation have been
offered to justify the imposition of death taxes. The earliest justification
offered was that the privilege of transferring property at death is purely a
creation of law, and therefore the government has the right to set the condi-
tions and limitations of such transfers. A second justification is that the
receipt of property by a beneficiary automatically creates an ability to pay,
in the sense that such property is a windfall for the beneficiary. Since it
is property which, except for the death of the donor, would not have come into
possession of the heirs, a tax on that property would not be burdensome. A
third justification is that the taxes imposed at death are taxes imposed on
the beneficiaries of unearned income. One other observation is that death
taxes are not really high enough to accomplish any extensive redistribution of
wealth. In the final analysis, however, the real reason for state death
taxes, like the inheritance tax, is that they raise substantial revenue. In
fiscal year 1981-82, the Kentucky inheritance tax brought in $29.6 million.

Discussion

Given the substantial revenue raised by the Kentucky inheritance tax and
the tight budgetary situation in which Kentucky finds itself as we approach
the 1984 General Assembly, it appears unlikely that any attempt at repealing
the inheritance tax will be made. However, one possibility which might be
considered is the chance that any revenue which would be lost through the
repeal of the inheritance tax could be regained by revising the state indi-
vidual income tax. This idea may become more attractive if any flat-rate

15



income tax proposal appears to have a chance at passage.

The only other viable legislative alternatives are to increase the exemp-
tions allowed to beneficiaries under the present law, and reduce the tax rates
on transfers exceeding the exempt amounts. Exemptions of inheritable inter-
ests are currently granted to three classes of transferees. Class A trans-
ferees: a $50,000 exemption is granted a surviving spouse, a $20,000 exemption
is granted infants or children who have been declared incompetent or mentally
disabled, and a $5,000 exemption is allowed all other children, step-children,
parents or grandchildren of the deceased. Class B transferees, which includes
brothers, 'sisters, nephews, nieces, daughters-in-law or sons-in-law, and aunts
or uncles, are granted a $1,000 exemption. Members of class C, granted a $500
exemption, include all other transferees. For the most part such transferees
are educational or religious institutions, charities, and persons not related
to the decedent. If the intent of the legislature is to reduce inheritance
taxes on those persons who are the most natural recipients of the decedent's
estate, then a general increase in the exemption for the surviving spouse and
children would accomplish this purpose.

A 1974 study of the inheritance tax performed by the Department of
Revenue revealed that over 70% of all transfers went to Class A transferees,
and specifically to the surviving spouse and children. Bearing in mind that

‘no federal estate tax is due unless the gross estate exceeds $325,000 in 1984,

a decedent in Kentucky might avoid any death taxes whatsoever by leaving his
entire estate to his surviving spouse and children, if the exemption for them
were increased sufficiently.

Inheritance tax rates on those transfers which exceed exempt amounts cur-
rently range as follows:

Class A from 2% on its value not exceeding $20,000 to 10% on its value
exceeding $500,000; Class B from 4% on its value not exceeding $10,000 to 16%
on its value exceeding $200,000; and Class C from 6% on its value not exceed-
ing $10,000 to 16% on its value exceeding $60,000. Once again, if legislative
intent is to ease the burden on the most natural recipients of a decedent's
bounty, the Class A rates could be scaled down even further to accomplish that
goal.



TAXING UNMINED COAL
Prepared by Calvert Bratton

Issue

Should unmined coal be subject to ad valorem taxation?

Background —

Kentucky has an unusual approach to the ad valorem taxation of unmined
minerals. Under present law all minerals in place, except coal, are subject
to the full state and local tax rates levied against other types of real
estate. Often the minerals are taxed indirectly, i.e., their value is
included in the assessment of the real estate surrounding them. However, if
the mineral rights have been severed from the surface rights, the mineral
rights are separately assessed.

The 1976 Regular Session of the General Assembly exempted unmined coal
from local property tax levies. At the same time, however, it clarified the
fact that unmined coal would be subject to the state property tax rate that
applied to other forms of real estate. The 1976 General Assembly also
assigned the responsibility for valuing coal in the ground to the Department
of Revenue; prior to that time the responsibility had been that of local prop-
erty valuation administrators.

The 1978 Regular Session of the General Assembly returned the responsi-
bility for the assessment of unmined coal to the local assessor, and at the
same time effectively made the entire process moot by reducing the state ad
valorem tax rate applicable to coal from 31.5¢ per $100 of value to 1/10¢ per
$100 of wvalue.

The transfer of assessment responsibilities, combined with rate reduc-
tion, removed whatever incentive existed for a viable program of assessing
unmined coal. The total assessment of unmined coal for 1982 was $301 million
and produced only $3,000 in state tax revenue. Unmined coal was valued for
property tax purposes in 1977 at $209 million and produced $658,000 in state
tax revenue.

Of the 50 counties in Kentucky containing coal, only 24 reported an
. assessment on unmined coal in 1982.

Discussion

A proposal to make unmined coal a major revenue producer for state and
local purposes has gained a great deal of publicity, particulary in Eastern
Kentucky, where large tracts of coal land are held by out-of-state owners who
pay little in the way of property taxes on their holdings.

Those who oppose the taxation of unmined coal contend that such taxation
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leads to forced or uneconomic development of the coal in order to avoid taxes
on the coal in the ground. Previous experience, however, has not shown that
taxing unmined coal did; in fact, increase coal production, or cause coal
owners to mine before tliey were ready.

The taxation of unmined coal is justified on the grounds that the owner-
ship of the property is an indication both of benefits received and ability to
pay. The theory applicable in this instance is that each taxpayer should con-
tribute to the necessary expenses of government in proportion to his wealth,
and that all property should be treated alike for tax purposes.

There are several fundamental problems encountered in the taxation of
unmined coal, however. One is its accurate assessment. It is extremely
difficult to estimate accurately the amount of coal hidden in the ground.
Coal seams vary in thickness, even over short distances. i

Another problem incurred in the taxation of unmined coal is the identifi-
cation of the property owner. Real estate records are frequently out of date.
Kentucky does not require the recording of real estate sales, and such trans-
actions, particularly when they occur in Eastern Kentucky, are often known
only to the parties involved. This problem may be mitigated somewhat upon
completion of the Kentucky Geological Survey's mineral property mapping
project, which has as its goal the identification of all coal properties and
their owners.

The taxation of unmined coal could lead to substantial increases in state

and local revenues. The cost of making defensible assessments of unmined
coal, however, would be substantial.
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STATE INCOME TAX REFORM
Prepared by C. Gilmore Dutton

Issue

Should the General Assembly reform the state's individual income tax
system?

Background

Reform of the state's individual income tax system has been a topic of
legislative conversation during the interims and sessions of the General
Assembly for at least the last 15 years. Often the focus has been upon
simplication of the state income tax return, which, of course, would have to
be preceded by simplification of the law. But there have been elements common
to each proposal which would have meant the modernlzatlon of Kentucky's nearly
four-decade old system.

Two proposals were put before the 1980 Session of the General Assembly.
One had been developed during the preceding interim by the Interim Joint
Committee on Appropriations and Revenue; the other was offered by Governor
John Y. Brown, Jr.

Either bill, had it become law, would have disallowed the deduction of
federal income tax, and would have increased the state's unrealistically low
§650 standard deduction to the federal levels of $2,300 and $3,400 for single
and married filers, respectively. The Governor's proposal went a step further
than that of the committee, providing for the federal collection of the
state's individual income tax.

As of the date of this writing, Governor Brown is again proposing to
reform the state's individual income tax system. Unlike his 1980 bill, the
current proposal would have the state continue to administer its own tax pro-
gram, and unlike either of the 1980 proposals, the Governor's current proposal
would abandon the state's traditional graduated rate system in favor of a
single tax rate.

Discussion

The Kentucky individual income tax system remains substantially the same
as when it was first enacted in 1936. State taxpayers are required to list
income, adjustments to income, and both business and personal deductions, even
though those items are listed for federal tax purposes, and even though the
information filed by Kentuckians on their federal tax return is available to
the state revenue department.

The deduction of federal taxes in arriving at state taxable income

results in Kentuckians in the higher income levels paying a lower percentage
of their income for state income tax purposes than those at lower income
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levels. Because of Kentucky's graduated rate schedule--2% of the first $3,000
of taxable income, 3% of the next $1,000, 4% of the $1,000 after that, 5% on
taxable income between §5,000 and $8,000, and 6% on taxable incomes above
$8,000--state taxpayers pay progressively greater percentages of their incomes
in income taxes up to approximately the $50,000 income level; beyond that, the
effect of the federal tax deduction overcomes the graduated rate structure and
the amount of tax paid as a percentage of income regresses.

Many Kentuckians who must file a state tax return and pay state taxes are
neither required to file a federal tax return nor liable for federal income
taxes. This situation 'is primarily the result of the disparity between the
amount state law allows a taxpayer to take as a deduction in lieu of itemizing
personal deductions, and the amount that the Federal Code allows for the- Same
purpose. By raising the state's standards deduction, each of the recent pro-
posals to reform Kentucky's individual income tax system would have relieved
more than 100,000 lower income taxpayers from the burden of filing state tax
returns and paying state income taxes.

Each of these proposals would have also "held harmless" the state's indi-
vidual income tax revenues; i.e., the new system would have produced the same
amount of revenue as the old. And therein lies the major obstacle to reform.

When tens of thousands of taxpayers are eliminated from the tax rolls,
and thousands of others are benefitted by higher standard deductions, someone
has to pay more taxes, if revenues are going to remain the same. The fact
that any taxpayer would pay more creates a political problem for reform-minded
legislators, but designating who would pay more is critical to the adoption of
reform.

The benefits included in the Governor's latest proposal would reduce the
tax burden on approximately two out of every three taxpayers in the aggregate
amount of approximately $40 million. Conversely, the tax burden would
increase, in the aggregate, by approximately $40 million for the remaining
one-third of the state's taxpayers. The break-even point for single taxpayers
would be approximately $15,000; that is, below that amount single filers, on
average, would pay less; above that they would pay more. The break-even point
for married filers is approximately $30,000.

Under any system that would increase the standard deduction, the tax-
payers most 1likely to benefit from that increase would be those who were
utilizing the old, lower standard deduction. Taxpayers accustomed to item-
izing deductions in amounts in excess of the new, higher standard deduction
levels would lose.

Kentucky's current tax system has a built-in bias against one-wage-earner
families. Each wage-earner is taxed under the present system independent of
the other, so the individual incomes of a husband and wife, each earning
$15,000, are subject to an effective tax rate much lower than the $30,000
income of one spouse in a one-wage-earner family. Since the federal income
tax system does not reflect this same bias, and since proposals to reform
Kentucky's tax system advocate closer conformity to the federal system,
two-wage-earner families end up losing their preferred position and often end
up as losers under the new proposal.

Break-even points can be set through the selective use of graduated rates

or income level based credits. However, under any proposal for reform that
would protect the state's individual income tax revenues, some taxpayers must
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pay more taxes. And under the currently accepted definitions of "reform,"
those taxpayers who will pay more are invariably taxpayers who itemize deduc-
tions and who are members of two-wage-earner families.

Adoption of any "hold harmless'" income tax reform measure would subject
the legislature to charges of tax increase by a significant portion of the

state's income taxpaying public. Reform alone may not be a sufficient gain to
offset that burden.

There are also those who believe that everyone, regardless of income
level, should pay some amount of income tax, however little. These people
argue against reforms that would remove substantial numbers of taxpayers from
the tax rolls. : -

It could well be that, in Kentucky, individual income tax reform can only
take place when reform can be coupled with relief for all taxpayers, so that
no taxpayer's burden would increase, or when the system is designed to produce
additional revenues for the state's treasury, so that the political burden of
increased taxes would be matched against the benefits both of reform and new
revenues. ’
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FUNDING THE SMALL MINE OPERATOR ASSISTANCE PROGRAM
Prepared by John Downard
Issue

Should the ‘General Assembly continue to fund a small mine operator assis-
tance program? ’ ' -

Background _ -

A small mine operator assistance program (SOTAP) was established by the
General ' Assembly during the Extraordinary Session in 1979 and now codified in
KRS 350.450(4). It was then felt that complying with the Federal Surface

Mining Control and Reclamation Act of 1977 (PL 95-87) would be extremely

difficult for the small operator. The Natural Resources and Environmental
Protection Cabinet was directed to adopt programs toward eliminating delays in
the processing of permits by establishing a special administrative program to
review small operators' permit applications and provide access to technical
assistance necessary for permitting.

Natural Resources developed a permit review system designed to eliminate
delays for small operators. A nonprofit organization known as the Kentucky
Small Operators Technical Assistance Project, Inc. (KSOTAP, Inc.) was created
by Natural Resources to provide permitting technical assistance. It was
responsible for reviewing small operators' permits, identifying errors and
correcting deficiencies. Small operator permits were given first priority
when they were received by Natural Resources. If there was a problem with a
permit, Natural Resources would call the SOTAP, Inc., office in Frankfort.
This process was designed to mitigate delays in the permit process and allow
the miner to begin mining as soon as possible.

The 1980 General Assembly drastically changed the program by appropriat-
ing all funds for small operators assistance to the Energy Cabinet. 1In June
of 1980 Governor Brown issued E.0. 80-473, which transferred approximately
half of the funds back to Natural Resources. Thus, the program was split;
however, the statutes were not amended to reflect any change in responsibili-
ties for the respective agencies.

The Energy Cabinet decided not to utilize SOTAP, Inc., and established an
in-house program with one individual in Lexington and four in field offices.
Natural Resources has continued to give small operator . permits priority
review, although no formal lines of communication were ever established
between the part of the program in Energy and the part in Natural Resources.
The 1982 General Assembly charged the Program Review and Investigations
Committee with the responsibility of reviewing the program and making a recom-
mendation to the 1984 General Assembly as to whether the permitting technical
assistance program authorized in KRS 350.450(4) and now operated by the Energy
Cabinet should be continued.
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Discussion

Does the small operator merit continued assistance? Small coal operators
make the following contributions to Kentucky's economy:

1. They produce 27% of coal mined in 1981 (42.5 million tons);

2. They generéted $56.8 million in state severance tax revenues in 1981;
and ' ' '

3. They provide between 10,000 and 15,000 jobs, resulting in between
$300 million and $400 million in primary wages (based on the average hourly
wage earned by miners). -

Since 1979 another major assistance program has become available tov small
operators. PL 95-87 levied a federal coal severance tax, part of which is
used to pay for hydrological and geological studies required under the act to
obtain a permit. Natural Resources is also developing a data base that .will
provide all operators with data necessary to complete a permit application.

The Energy Cabinet has developed its part of the program around four
field representatives. These representatives work with individuals, most of
whom already have permits, and help them deal with practical problems they en-
counter. They attempt to find buyers for small operators' coal, assist in
obtaining additional permits required to operate, and encourage small oper-
ators to stay current with reclamation and releases. These field people are,
in effect, advocates for the small operator.

The questions facing the 1984 General Assembly will be: k

1. whether to continue funding the program;

2. whether to leave the arrangement as it currently exists with respon-
sibility for small operator assistance divided between the two cabinets, KRS
350.450(4); and ' '

3. whether to transfer all responsibility for the program to either the

Natural Resources or Energy Cabinet and amend pertinent statutes to reflect
these changes.
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AUTOMOBILE INSURANCE STICKERS

Prepared by Bill VanArsdall

Issue

Should the automobile insurance sticker law be repealed?

Background

Kentucky is the only state with an insurance sticker law. A number of
states require motorists to show proof that they carry insurance, but only in
Kentucky must a gummed label be affixed to the window of each vehicle.

There have been efforts to repeal this law in each session of the General
Assembly since it was enacted in 1978. Drivers complain that stickers are
messy and hard to remove. Police enforce the law, but they cannot be expected
to give it the attention which full enforcement would require. And the system
is not foolproof, since a motorist who cancels an insurance policy immediately
after receiving a sticker can drive for months without any visible evidence
that the vehicle is uninsured.

Discussion

The 1982 General Assembly enacted a comprehensive vehicle title law.
Information on each vehicle is to be stored in a central computer data base
(AVIS). If the computers were programmed to receive information on whether
each vehicle is covered by insurance, the need for the sticker law would dis-
appear.

Police could request information from the computer on the insurance
status of each vehicle which is stopped in the process of enforcing highway
laws.

County clerks could be instructed to deny registration of any vehicle
until the computer confirms that the mandatory insurance has been purchased.
A lawsuit has already been filed to test the constitutionality of a 1982 Ken-
tucky law denying registration to vehicles unless property taxes are paid. If
that law is declared valid, there should be no question about the constitu-
tionality of a similar law on insurance.

KRS 186A.040(1), enacted by the 1982 General Assembly, allows the Depart-
ment of Insurance to involve itself in this determination: "The Department of
Insurance is hereby authorized to develop a program whereby that department
shall provide information on the insurance status of vehicles registered in
the Commonwealth of Kentucky to the Bureau of Technical Services for inclusion
in the AVIS data base." That is, the Department of Insurance may put vehicle
information in the central computer; the language of the statute is permis-
sive. The Commissioner of Insurance has already stated that his department
cannot participate in this program without additional funding and staff.
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Legislation could be passed in.1984 which would require the department to par-
ticipate and which would give it the money it needs to do the job effectively.
In this way, the sticker law could be eliminated.
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THE STATE HEALTH INSURANCE CONTRACT
Prepared by Bill VanArsdall

Issue

Should laws affecting the group health insurance plan for state employees
and school teachers be changed?

Background - -

There have been a number of complaints about the group health insurance
contract for state employees and teachers. Some of the people covered by this
plan feel that provisions adopted in October of 1982 unfairly restrict bene-
fits without significantly reducing premiums.

The terms of the state health insurance contract were changed in 1982
because of what many state officials see as a crisis in health care costs.
Charges for hospital treatment and physician visits are rising much faster
than the cost of most other goods and services, and the percentage of per
capita income that is spent on health care is growing. Unless something is
done, these officials say, health expenses for each Kentuckian will more than
triple over the next ten years.

In response, the process of awarding the state group health insurance
contract was altered. A set of specifications was developed by the Task Force
on Group Health Insurance, and the contract was put out for bids. The only
insurer submitting a bid was Blue Cross/Blue Shield of Kentucky, which already
health the contract. The 1982 specifications included several new features,
including aggressive employee education programs, reporting and auditing
requirements, and cost-containment provisions. '

It is these six cost-containment provisions which are at the heart of the
controversy over the contract. They include:

1. Mandatory ambulatory surgery--The specifications originally provided
that forty-four non-emergency surgical procedures would be covered only if
they were performed on an outpatient basis. If a patient stayed in a hospital
overnight for one of these procedures, there was to be no insurance reimburse-
ment unless a doctor preauthorized the hospital stay. This requirement has
been softened since the adoption of the contract: patients who stay overnight
‘for these procedures are now to be reimbursed at a rate of 50%. The forty-
four procedures include removal of adenoids, removal of tonsils, and several
other operations for which hospitalization is often prescribed.

2. Incentive 24-hour maternity stay--Cash awards up to $125 are given to
mothers who leave the hospital within one or two days after normal deliveries.
After the adoption of the contract, it was decided that a cash award should
only be available if a physician authorizes the departure from the hospital.

3. Incentive second-opinion surgery--For fourteen non-emergency surgical
procedures, a second opinion is required in order to receive 100% of the bene-
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fits that would normally be paid. If a second opinion is not obtained, 50% of
the usual covered services will be paid.

4. Farly admission--Hospital expenses are paid for only one day of
hospitalization before surgery, unless a longer stay before surgery is medi-
cally necessary.

5. Pre-admission testing--Pre-surgery tests done on an outpatient basis
are covered as if they were performed while the patient is in the hospital.

6. Pre-admission authorization--Blue Cross/Blue Shield will preauthorize
admission to the hospital and give approval in advance for the length of the
stay.

These cost-containment provisions, particularly the ambulatory surgery
requirements, have sparked a heated debate. Patients complain that théy are
penalized merely for following their doctors' orders. They complain they are
not made awire of the new restrictions until after the treatments are per=-
formed and their claims are denied. Physicians may refuse to perform some of
these procedures on an outpatient basis. Some patients feel that their claims
have been summarily dismissed despite proof that hospitalization was medically
necessary. :

The Department of Personnel estimates that the savings resulting from the
cost-containment provisions for the first year amount to $14.31, or §$1.19 a
month, for ‘each contract. This represents a reduction of 2 1/2% in the pre-
mium. Some employees and teachers feel that this reduction is too small to
justify the inconvenience and uncertainty caused by the new requirements.

Discussion

Several changes in the law have been suggested.

Although an attempt was made to lower the cost of the contract by solic-
iting competitive bids, only one company submitted a bid. This situation has
prompted suggestions that the law be changed to make the contract more attrac-
tive to other insurers.

When asked why they did not bid on the contract, many insurance companies
cited the municipal premium tax. Kentucky cities are permitted to charge
taxes on the premiums received by insurance companies, but there is an exemp-
tion for companies located within the state. Blue Cross/Blue Shield, the only
bidder on the state contract, qualifies for this exemption. The other insur-
ers that are large enough to comfortably handle the state policy are located
out-of-state. This circumstance places those other insurance companies at a
competitive disadvantage.

Cities depend heavily on the premium tax for revenue, and it would hardly
be feasible to take away entirely their power to impose this tax. But remov-
ing it in limited cases might encourage more competitive bidding on the state
contract. Health insurance premiums bring in less revenue to cities than
several other types of insurance premiums, so it might be possible to remove
the cities' power to tax health insurance. Another suggestion is to exempt
the state health insurance contract alone from the municipal premium tax. The
state contract presently accounts for no municipal revenue, since it is held



by an in-state insurer, so this would cause no loss of tax money to any city.

Another suggestion for improving the contract is to change the procedure
by which it is awarded. Since state employees are directly affected by the
contract, perhaps they should be given a stronger voice in deciding on its
terms. Recommendations might be submitted to state employees for comment, or
more state employees might be allowed to participate in the decision-making
process.

The responsibility for the insurance plan is currently divided among
several branches of state government. The Secretary of Finance signs the con-
tract, after receiving a recommendation from the Commissioner of Personnel.
The Department of Insurance reviews the contract to make sure it does not vio-
late state law. Some state officials have complained that this process leads
to a diffusion of responsibility: there is no single person or department
with ultimate power to make important decisions. One staffer of the
Governor's coalition to study the problem suggests a Cabinet-level policy-
making commission and an Office of Health Insurance Administration. This kind
of centralization could eliminate inefficiency and produce a better health
insurance contract for state employees.
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MULTIBANK HOLDING COMPANIES

Prepared by Greg Freedman

Issue

Should the Kentucky General Assembly authorize the formation and oper-
ation of multibank holding companies in Kentucky?

Background

Although bank holding companies have existed since the 1920's, it wasn't
until 1956 that the first comprehensive federal legislation regarding these
institutions was enacted (12 USCA 1841-50). A bank holding company (BHC) is a
corporation that controls one or more banks in the United States. A BHC that
controls two or more banks is a multibank holding company. A company must
obtain approval from the Federal Reserve Board to become a BHC. In addition
to owning banks, BHC's are permitted by the Federal Reserve Board to own cer-
tain nonbank businesses which the Board has determined are closely related to
banking. These include mortgage, finance, credit card, and industrial loan
companies. In 1956 there were 47 multibank holding companies, which control-
led 7.6 percent of commercial bank deposits in the United States, and 117
one-bank holding companies. By the end of 1980 there were 361 multibank hold-
ing companies, which controlled 2,426 banks, and there were 2,544 one-bank
holding companies. The subsidiary banks of BHC's held 74.1 percent of domes-
tic commercial banking assets.

Discussion

KRS 287.030 provides that no person may own more than one half of the
capital stock of a bank. However, there is an exception which provides that a
person may own more than one half of the capital stock of not more than one
bank, but such person may not own or acquire capital stock in another bank.
This statute permits the operation of one-bank holding companies in Kentucky.
These BHC's may engage in the non-banking activities permitted by the Federal
Reserve Board but may own only one bank. In 1982 West Virginia became the
latest state to authorize MBHC's and now Indiana is the only one of the seven
states surrounding Kentucky which does not permit the formation of MBHC's.

During the 1982 Kentucky General Assembly HB 194 was introduced. The
bill permitted the formation of MBHC's, subject to certain restrictions. The
bill was defeated by the House on February 4 by a vote of 44-55. The vote was
reconsidered and on March 17 the bill passed the House by a vote of 50-47.
However, on March 25 the Senate defeated the bill by a vote of 19-20.

Arguments Pro and Con. There are numerous arguments in support of MBHC's
and in opposition to MBHC's. Some economists and researchers contend that
MBHC's enhance the economic development of a state, while others contend that
there is no relationship between banking structure and a state's economic
development. There are some persons who argue that MBHC's will increase the




concentration of banking resources, while others assert that they have meant a
decline in concentration. The General Assembly will have to sort through
these conflicting claims and determine whether MBHC's are in the best inter-
ests of the people of Kentucky.

During the hearings held in the summer of 1981 and in January, 1982, the
members of the Committee on Banking and Insurance heard the views of bankers,
businessmen, farmers and others as to whether Kentucky should authorize the

formation of MBHC's. The following list represents most of the points raised
during those hearings.

AGAINST

1. Increase in concentration of banking resources. Farm credit is
curtailed when banking becomes too concentrated.

2. The extensive correspondent banking system works well and encourages
the flow of capital through loan participations, federal funds, and interstate
deposits.

3. Reduction in competition.

4. Higher prices for bank services.

5. TFewer offices, shorter hours, and stereotyped loan policies.

6. Large banks will pull out of local communities when times are bad.

7. TLocal banks effectively meet the needs of local businessmen because
they know the businessmen and their businesses. Local banks are more likely
to lend to farmers during bad financial times when the _smart money is not

invested in farm loans.

8. Stock in smaller, independent banks will be cut in half because of

- competition.

9. Historic autonomy of community banking will be destroyed.

10. Large banks will improve their own capital ratios at the expense of
community banks.

11. There is no statistically significant relationship between the type
of bank structure a state has and its rate of economic growth.

12. Studies show that banks in the size range of $50-$100 million are the
most efficient.

13. Computers have enabled even the smallest bank to offer wide-ranging
services.

“14. MBHC's do not realize economies of scale.

15. A larger number of banks would be owned and controlled by people out-
side the banks' trade areas.
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16. The banking structure does not need to be changed; rather the finan-
cial institutions need to be allowed to offer new products and services to
compete with nonbank financial institutions.

FOR

1. We would enable banks to meet the needs of farmers which are not
being met and the needs of coal mine operators who now secure funds from out-
of-state banks.

2. Banks should have the option to create MBHC's.
3. We would provide a market for those banks who need or want to sell or
merge.

4. MBHC's are needed to compete with savings and loan associations,
credit unions, money market funds, and other nonbank financial institutions.

5. We would enable a bank to feel it has a stake in the economic devel-
opment of a state and facilitate economic growth of a state with momentum for
growth.

6. New competition, new technology, new risks, and the new trend of
deregulation increase the advantages of a larger-scale operation in the bank-
ing business.

7. We would enable banks in northern Kentucky to compete with the
largers banks in Cincinnati.

8. We enable Kentucky banks to prepare themselves to compete with larger
banks which will locate in Kentucky when interstate banking is allowed.

9. MBHC's will not affect most communities. Five years after enactment
of a bill authorizing MBHC's there will be 8 to 12 MBHC's, with 75 to 80 sub-
sidiary banks, and 265 to 270 independent banks.

10. MBHC's permit banks to keep their autonomy, while providing such
benefits as increased lending capacity, flexibility and expertise.

11. We would enable banks to broaden their economic base and bid
competitively for funds.

12, Experience in other states indicates that independent banks compete
effectively with MBHC subsidiaries.

State Regulation. The Kentucky General Assembly will need to decide
whether to allow MBHC's to be regulated only at the federal level or to permit
the state Department of Banking and Securities to exercise some control. This
kind of authority includes approval of formation of BHC's approval of acquisi-
tion of banks, and the duty to examine the parent company and nonbank subsid-
iaries. West Virginia (31A-8A-4) requires a fee of $2,500 for a company to
become a BHC or for a BHC to acquire a bank. New York (Banking, 142, 143b)
charges a fee of §5,000. Massachusetts (167A, Sec. 4) charges a fee of
$1,000. West Virgina (31A-8A-5f) also charges an annual registration fee of
five dollars per million dollars of total deposits in banks controlled by the
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BHC.

The General Assembly may want to restrict the share of total state depos-
its that may be held by a MBHC. Iowa has an 8 percent limit (524.1802), West
Virginia has a 10 percent limit (31A-8A-4), Tennessee has a 16.5 percent limit
(45-2-1403), and Missouri has a 13 percent limit (362.915). According to the
Conference of State Bank Supervisors, Arkansas has a 12 percent limit.
Nebraska has a 9 percent limit. New Hampshire has a 20 percent limit, and New
Jersey has a 20 percent limit. HB 194, which was defeated by the 1982 General
Assembly, would have imposed a 20 percent limit.

Besides state Department of Banking authority and limitation on the share
of total state deposits, there are other restrictions the General Assembly may
wish to consider. Tennessee (45-2-1403), New York (Banking, Sec. 142-a) and
Georgia (13-207.3) prohibit with certain exceptions, the acquisition of con-
trol of a bank which has been in operation less than five years. HB 194 would
have prohibited the acquisition of control of more than 3 banks during any
twelve-month period. Illinois (17-2504) has divided the state into five
regions and prohibits a MBHC from expanding outside its region.

Finally, the General Assembly will need to consider whether it wants to
enact a reciprocity provision, which would enable an out-of-state BHC to
acquire control of banks in Kentucky if the state in which the acquiring BHC
is located permits Kentucky BHC's to acquire banks in that state. Maine
(1013) has a statute that extends reciprocity acquisition rights. New York
(Banking, Sec. 142-b) has a reciprocity provision which requires the out-
of-state BHC to file an application with the superintendent and pay a $5,000
investigation fee. According to the Conference of State Bank Supervisors,
other states with reciprocity provisions include Alaska, Delaware, South
Dakota, and Massachusetts. The reciprocity provision in Massachusetts applies
only to the New England states.



UNFAIR CLAIMS SETTLEMENT PRACTICES

Issue

Should legislation be enacted to define unfair insurance claims settle-
ment practices? '

Background

In 1971 the National Association of Insurance Commissioners (NAIC)
adopted a model act on unfair claim settlement practices. By 1980, some form
of the act had been adopted in twenty-seven states. The act lists fourteen
practices which are deemed unfair if committed or performed with such fre-
quency as to indicate a general business practice. At the 1982 Session of the
General Assembly, the House passed HB 360, which was an unfair claim settle-
ment practices act. The bill died in a Senate committee.

A point of contention in legislation on unfair claim settlemert pPractices
is the remedy provided the insured. When HB 360 was introduced it authorized
an insured party to file a civil action against the insurer and seek actual
and punitive damages. Opponents of the bill contended that the bill should
not  contain a provision on civil actions, but rather, the insured should have
the right to file a complaint with the Department of Insurance. In at least
three 'states the courts have ruled on whether the NAIC model act provides a
basis for a private suit for damages. It appears that New York and California
have allowed damages based on a violation of the act. Oregon has held the act
to be regulatory in nature and that no cause of action was created by the act.
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EXPANDED OPTOMETRIC PRACTICE
Prepared by Michael Greer

Issue

Should the scope of practice for optometrists be expanded to permit them
to diagnose and treat eye disease?

Background

Optometry is the field of eye care traditionally dealing with visual
defects which are mechanical in nature. Optometrists measure visual acuity
and prescribe optical divices for the correction of problems detected. Under
Kentucky law, optometrists are not permitted to diagnose and treat eye
disease. This is generally considered the practice of medicine and falls
under the purview of the ophthalmologist, a medical doctor who specializes in
the eye.

In recent years, the optometric profession in Kentucky and in other
states has sought to expand the scope of optometric practice to include the
use of drugs in the diagnosis and treatment of eye disease. There appear to
be two reasons for this effort. First, optometrists feel their education con-
tains sufficient biomedical and pharmacological training to prepare them to
practice competently. Second, optometrists are feeling some consumer pressure
to provide a wider range of primary eye care services, particularly in rural
areas without ophthalmologists.

In 1978, the Kentucky General Assembly enacted legislation which expanded
optometric practice somewhat by permitting optometrists to use certain drugs
in diagnosis. The 1982 General Assembly considered legislation, SB 147, which
would have expanded their practice even further to include the use of drugs in
treating disease. The bill was opposed by the Kentucky Academy of Eye Physi-
cians and Surgeons, a professional group representing ophthalmologists, and it
failed.

Discussion

A number of economic issues have been raised in regard to expanding the
scope of practice for optometrists, including distribution of practitioners,
availability of services and cost of services. These are legitimate issues,
but they are secondary to the primary issue, which is the adequacy of opto-
metric training. Specifically, are optometrists competently trained to diag-
nose and treat eye disease?

There are basically two approaches to this issue. The most direct
approach is to analyze optometric education to determine if the curriculum
would prepare practitioners to competently practice the expanded functions.
In February, 1983, the Interim Joint Committee on Business Organizations and
Professions sent a delegation to Memphis, Tennessee, to visit the Southern
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College of Optometry. On this same trip, the delegation also visited the
medical school at the University of Tennessee in Memphis, in order to compare
medical and optometric education.

There are currently thirteen accredited schools of optometry in the U.S.
educating students in a four-year professional program. Kentucky does not
have an optometric school, but purchases eight seats per year for Kentucky
students in each of three optometric schools: Southern College of Optometry,
the University of Alabama in Birmingham, and the University of Houston.

The main problem in comparing the two fields is determining what levels
to compare. The medical community feels that the comparison should be made
between optometrists and ophthalmologists, since both are eye specialists.
Optometrists feel the comparison should be between physicians and optome-
trists, since it is at this level that most initial primary care patient con-
tact is made and treatment performed.

Optometric education has evolved over the years. More biomedical course
work has been added to optometric curricula to give graduates a more complete
understanding of the eye. Forty-three percent of the course work at Southern
is biomedical in content, including 20 quarter hours in pharmacology. In
terms of course content dealing with the eye, optometry would appear to com-
pare favorably with basic medicine, although a lack of ophthalmologists on the
teaching faculty is pointed out by ophthalmologists as a major deficiency.

An important aspect of both educational programs is clinical practice,
which involves actual treatment through hands-on patient contact. An opto-
metric student sees, mainly during the senior year, approximately 650
patients, which compares favorably with the clinical exposure to eye problems
received by medical students. An ophthalmology resident, however, during his
three-year residency sees approximately 9,000 patients: Ophthalmologists feel
that contact of this extent is necessary for a student to see a broad range of
eye pathology and be competent to diagnose and treat.

An indirect way of viewing the competency issue is to look at actual
practice experience in states that permit an expanded practice. Since 1971,
fourteen states have allowed optometrists to dispense drugs. 1In ten of these
states, use is limited to diagnostic agents, but in four (Louisiana, North
Carolina, New Mexico and West Virginia) optometrists are permitted full use.
In addition, the statutes in nine other states and the District of Columbia
are non-committal on the use of drugs and many optometrists in these states
engage in an expanded scope of practice.

The West Virginia legislature enacted expanded practice legislation in
1976. 1In a 1981 report to the legislature, the Board of Optometry stated that
in the four and half years that the legislation had been in effect there had
been no reports of adverse reactions in diagnosis and treatment. This is dis-
puted by ophthalmologists, who allege that there have been at least twenty
cases of mismanagement each year, but this allegation has not been substan-
tiated.

Other evidence of actual practice experience is found in malpractice
rates and ‘claims. In a letter to a New Jersey legislator, the administrator
of a major carrier of optometric malpractice insurance stated that his
company's loss experience with optometry on a national basis had been very
favorable. He further stated that in two states where expanded practice has
been authorized, the malpractice loss experience of his company had been
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extremely favorable and they do not anticipate an adverse loss experience from
expanded practice. Ophthalmologists contend, however, that expanded practice
laws have not been in effect long enough for adverse situations to be
reflected in the loss experiences and rates.

This issue provides a particular delimma for legislators. There are good
arguments on both sides and the evidence does not support a clear-cut deci-
sion. The Committee has been exploring ways optometrists can be allowed to
fully use their training while maintaining protection of public health.

One proposal being considered by the Committee would authorize expanded
practice as a four~year "pilot project" under controlled conditions and safe-
guards. Expanded practice would be limited to minor eye disease, with &
mandatory requirement for referral of more serious cases to an
ophthalmologist. The use of drugs would also be limited to those approved for
ophthalmic use and contained in the Ophthalmology Physician's Desk Reference.
Optometrists certified for expanded practice would report diagnoses and treat-
ment periodically to a special oversight task force consisting of representa-
tives of both professions and lay members. This task force would monitor
reports, investigate adverse situations, and, based on these adverse situa-
tions and the data, advise the 1988 General Assembly whether expanded practlce
should be continued permanently.
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COMMUNITY ACCESS PROGRAMMING

Prepared by Michael Greer

Issue

Should the state encourage and provide incentives for community access

programming.

Background -

Cable television originated in the 1950's as a means of bringing tele-
vision broadcasts to isolated rural areas. In the ensuing years, cable oper-

ators and government officials have realized the revenue-generating potential
of cable and cable systems have proliferated.

According to the 1981-82 Television Factbook, there are 150 cable systems
in Kentucky, serving 468 communities. An additional 38 franchises have been
approved but are not yet operating, and 30 applications for franchises are in
the process. The operating cable franchises serve 308,909 subscribers, mean~
ing that cable reaches a little over a million people or roughly 28% of the
state's population. And the number is growing.

One aspect of cable television which has only recently been disclosed to
any extent is community access programming. This programming is generally
defined as programming which is produced for, by and about people within the
community. A growing number of citizen groups and public officials are seeing
community access programming as a very valuation and important communication
resource within the community. Parallels are drawn between access to the
print media, which has become a traditional means of communication, and access
to the electronic media; however, there appears to be a much greater potential
with the latter, because of the scope and diversity television offers and the
fact that intrinsically it seems to have a greater impact.

In the 1982 Session of the Kentucky General Assembly, a bill to encourage
and stimulate community access programming was introduced. The bill, HB 772,
created a special fund called the "community access programming incentive
fund," to be administered by the Department of Arts. Grants up to $25,000 for
community access programming would be made from the fund to cable systems not
providing community access programming, and grants up to $5,000 would be pro-
vided to individuals for the development of particular programs. The bill
would have appropriated $250,000 from the General Fund for each of the next
two fiscal years to operate the program.

HB 772 did not pass, but the Subcommittee on Business Regulation of the

Interim Joint Committee on Business Organizations and Professions decided to
study community access programming during the 1982-83 interim.
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Discussion

One of the issues being studied is the availability of access to cable
systems by groups interested in community access programming. There does not
appear to be a problem with newly franchised cables to 1large wurban areas.
Many cable companies have aggressively competed for these franchises and have
included local access channels and even company~produced local origination
programming as part of the franchise package. The problem, at present, in
these markets is one of under-utilization. The supply of community access
programming has not matched the availability of access. '

The situation is somewhat different in other areas. Community access is
not available with many cables in smaller rural communities. These cables are
generally franchised through long-term agreements which do not make provisions
for community access programming. In addition, many of these systems have no
room for community access programming, because they are limited to thirteen
already dedicated channels. Community access must be made attractive and
desirable to these cable operators and it is in these markets that an incen-
tive program would probably have the most impact. There is general agreement
that some sort of incentive approach would be more effective than statutorily
mandating access, which the federal government used to do.

Another issue under consideration is the method of funding for the incen-
tive fund. Under HB 772, funding was to come from the General Fund, and,
given the condition of the state budget last session, this is probably the
main reason for the failure of the legislation. It appears that the state

budget will be no better next biennium, so other methods of funding must be
explored.

One method would be to fund the program through a percentage of subscrib-
er fees. This is the current method of financing for most community access
operations. For 1large cable systems, the cost is insignificant and even for
small cable systems, the cost is not excessive. For example, Cable 10, a com-
munity access station in Frankfort, is supported from subscriber fees, yet the
cable rate for Frankfort is still among the lowest in the state.

The simplest and probably the most equitable way of financing through
subscriber fees would be to divide the total cost among all cable subscribers.
This would mean that in order to finance at the level specified in HB 772, a

subscriber rate would be increased eighty cents per year or a mere seven cents
per month.

A final issue being considered is who gets access and who makes this
determination? The Subcommittee on Business Regulation held a meeting on com-
munity programming in Morehead, which was broadcast live in Morehead cable
through the media center at Morehead State University. Viewers were able to
phone in questions and comments to the Subcommittee; the predominant question
concerned who would get access. There was general concern that local program-
ming might be dominated by narrow-focused special interests, rather than be
representative of community interests. The Subcommittee members agreed that
access decisions should be made at the community level, since standards would
vary from community to community. It might be necessary, however, to estab-
lish access guidelines and prescribe a procedure in legislation.
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ONE-STOP PERMITTING

Prepared by Don Brothers

Issue

How should Kentucky structure a "one-stop permitting" program for facili-
tating business licensing? :

Background ©o-

Over the years, Kentucky has developed a complicated regulatory framework

by requiring licenses, permits, certificates or other grants of authority for
engaging in specified business activities. While much of this regulation may
be justified, complying with all state requirements does create a hardship on
new and expanding small businesses. Several other states with this problem
have addressed it by establishing a central location in state government to
process license applications.

- The Small Business Task Force began consideration of a "one-stop permit-
ting" program during the 1980-81 interim, but concluded, that it lacked the
time to adequately prepare enabling legislation for the 1982 Regular Session.
The Task Force introduced 1982 HB 110 (KRS 152.950 - 152.958) which created an
executive branch task force to study one-stop permitting and required that the
task force report on the feasibility of the program by January 1983. That
task force's report concluded that the cost of implementing one-stop permit-
ting outweighed the benefits and suggested a clearinghouse alternative. The
Small Business Task Force vigorously disagreed with that conclusion and
requested that the executive task force review its findings. The Small Busi-
ness Task Force has subsequently established a subcommittee to review present
licensing practices and make recommendations on enabling legislation. The
Task Force has also received expert testimony from the administrators of Wash-
ington State's Business License Center and Colorado's Business Information
System.

Discussion

Several alternatives are available to Kentucky in implementing a
"one-stop permitting" program. . Discussion is presently focused on the scope
of the program, the location of the office and funding. The Subcommittee to
Study One-Stop permitting plans to examine all the alternatives and make
recommendations to the Small Business Task Force.

The services that can be provided by a one-stop permitting office range
from a minimum of a clearinghouse approach, such as that recommended by the
executive task force, to a comprehensive master applications, licenses, and
renewal approach, such as in Washington State. Thus far, the master license
approach has generated the most support. Under this alternative, master
applications, licenses, and renewals would be developed on an industry basis.
Industries that typically have to obtain licenses from multiple locations
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within state government would be able to submit one master application to the
one-stop permitting office. This office would be responsible for dissemi-
nating the information contained on the master application to the appropriate
regulatory agencies. These agencies would consider the application, decide
whether to grant the license and report their decision to the one-stop permit-
ting office. The office would then issue a master license including all
appropriate licenses.

The location of the one-stop permitting office is considered to be wvital
to its success. The office must be located within an agency of state govern-
ment that is interested in the program, able to gain the cooperation of all
regulatory agencies and is accessible to businesses. Since this proposal was
first considered in the 1980-81 interim, the Commerce Cabinet has generally
been viewed as the best location (either in its Small Business Division, or as
a separate entity). This Cabinet is considered to be the best locatsion for
accessibility to businesses, especially new businesses, and probably would be
able to gain the cooperation of other agencies. Another location under
discussion is the Secretary of State's Office. The Secretary of State pres-
ently processes Article of Incorporation and does have limited computer capa-
bilities. Continuity of the program, given the four-year turnover of this
office, and the relationship of a constitutional office to regulatory agencies
are concerns raised by this alternative. A final location under consideration
is an independent office under the Secretary of Public Protection and Regula-
tion. The major drawback of this alternative is the traditionally weak posi=-
tion of this Cabinet secretary, but, given the proper enabling legislation,
this location could satisfy the Subcommittee's criteria.

The final aspect of the program that is unresolved is the funding. The
most popular funding alternative is to earmark a percentage of the total state
license receipts for this office. The percentage will be identified after a
decision is made on the services to be offered and a fiscal note is done on
that service level. That fiscal note will be compared to the total state 1li-
cense receipts and a percentage will be calculated. This funding mechanism is
based upon the premise that this new office will relieve the regulatory agen-
cies of a portion of their paperwork duties and therefore reduce the agencies'’
operating expenses. A second alternative is to fund the program directly out
of the general fund, but the present economic situation makes this choice
unlikely. The final funding possibility is to institute a surcharge on the
master application. The same procedure that was followed in arriving at a
fiscal note under the percentage method would be followed under this alterna-
tive. Once a fiscal note would be prepared, a surcharge in an amount suffi-
cient to cover program costs would be implemented.
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PRIVATE SECURITY PERSONNEL
Prepared by Yair Riback

Issue
Should the state license and regulate private security personnel?

Background , T

Private security personnel assume a growing share of protecting private
property. Increasing crime rates and the large number of private properties
have meant a proliferation of private security personnel, whose duties vary
according to the nature of the property they protect.

While some larger companies may rely on "in-house" security forces,
others might contract a proprietary security company. Security companies vary
in size from one individual to agencies which employ a great number of people.
It is estimated that Kentucky has about one hundred and twenty-five such
companies and that the number of people involved in the security industry
ranges anywhere from 8,000 to 10,000.

While there is great diversity in their duties and the nature of their
services, they are all concerned primarily with crime prevention and detection
rather than with crime investigation or apprehension. The same services are
also commonly offered, for a fee, by off-duty public police officers.

At present, without licensing requirements, it remains up to the proprie-
tary agencies, or those who wish to use their services, to screen, train or to
set requirements.

Discussion

Data supporting a need to license and regulate the industry is skimpy.

A few isolated episodes of abuse and public endangerment and some
hypothetical events have been mentioned. No information beyond that which was
reported by the news media was represented to this committee. A national
study (1977) also provided little such information.

While complaints and incidents of abuse do exist, it has not been estab-
lished for this committee, how licensing could prevent such incidents and
enhance public safety.

There are several sections of the Kentucky Revised Statutes which affect
private security guards; among them are sections of KRS Chapters 61 (special
peace officers), 431 (arrest by peace officers and private citizens), 527
(carrying concealed weapons), and 433.234-236 (shoplifting). In addition,
guards are affected by the state tort laws; state and federal criminal law;
general contract law; local government laws and regulations; and the state and
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federal constitutions.

Although there is no data about the frequency of improper use of force,
shooting, detention, search, interrogation, or other abuses, it is evident
from court litigations that illegal activities by security guards do present
a problem both to them and to the public. There is no doubt, however, that
only the more severe cases are litigated or come to public attention.

Among issues to be considered regarding security personnel are:

- Arrest Powers. Under present laws, their arrest powers are no greater
than those of any other citizen.

- Detention of Suspects. Detention of suspects ranks high among inci-
dents of litigated cases. Under Kentucky laws, guards may detain shoplifting
suspects within retail establishments only. -

Ejection of Persons from Private Property.

~ Limits on uses of force.

Authority to question and interrogate suspects.

Search of suspects.

Public confusion with public police (impersonating police officers).

- Firearms. Under present laws, guards are allowed to carry unconcealed
firearms like any other citizen. Performing security duties, however, adds
the risks of accidental discharge, unwarranted shooting, mistaken identity,
and harm to innocent bystanders, although few such incidents have been
reported to this committee. '

- Training. No formal training or experience is required of guards and
it is up to employers to provide any training.

-~ Liability insurance. It is up to the individual guards or the proprie-
tary companies to carry liability insurance. The State of Ohio, for example,
requires liability coverage of $100,000 (per individual) and $300,000 (per
occurrence), with premium rates of $500 to $650 per individual. The Kentucky
security industry has recommended similar coverage. While it seems that
liability requirements will not affect the fees charged by the larger proprie-
tary companies, mandated liability insurance can affect smaller operators, and
the policeman who performs security services during off-duty hours.

- Level of laws and regulations. The licensing and regulation of the
industry can be done on the state or local levels. Two of the larger commun-
ities in the state (Louisville and Lexington) have already passed local ordi-
nances to regulate the industry.

Several statutory provisions should be considered.

1. Licensing period.

2. Licensing fees, per individual and per company.

3. Liability and bonding requirements.
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4. Pers;ﬁnel background check.

5. Grouhdé for permit denials.

6. Grounds fof revocation of permits.

7. Complaint handling procedures and penalties.

8. Licensﬁre requirements (age, education, experience, etc.)
9. Special powers (arrest and detention, interrogation, search, etc.)
10. Training and examination requirements.
11. Firearms permits.

Should the 1legislature decide to license and regulate the industry, the
responsibility would have to be assigned to an administrative agency, possibly
the Department of Justice, or a newly created regulatory board.
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DUAL LICENSURE: BARBERS AND COSMETOLOGISTS

Prepared by Linda Carroll

Issue

Should the General Assembly establish educational reciprocity between
schools of barbering and cosmetology for hours of instruction which are dupli-
cated in training for the professions and thereby reduce the hours necessary
for those desiring dual licensure?

Background ’ -

The Program Review and Investigations Committee, in its recent study of
the boards of barbering and cosmetology, heard numerous complaints from mem-~
bers .of the professions concerning the boards' traditional approach toward
regulation. One recurring issue pertained to the requirement for separate
regulation of professionals, despite the overlap in their training.

The practices of barbering and cosmetology are defined separately in KRS
317 and KRS 317A. The courses of instruction to be offered by both profes-
sions are set forth in KRS 317.540 and KRS 317A.090. Much of the required
coursework for schools of barbering and cosmetology is very similar. However,
the hours of training differ by 300 hours. Cosmetologists must have 1,800
hours of training before practicing and barbers must have 1,500. The 300-hour
difference is attributed to the cosmetologists' separate training in mani-
curing, a skill not offered to barbers.

The curriculum requirements specified in the regulations for barbers and
cosmetologists are divided into basically four areas: professional practices,
sciences, basic coursework, and tools. The Program Review and Investigations
Committee selected key terms which appeared in 201 KAR 12 and 201 KAR 14.
Although identical terms may not have appeared in each set of regulations, the
definitional value was found to be consistent in most areas. As one might
expect, the barbering curriculum emphasizes such traditional areas as tools,
haircutting and shaving. The cosmetologists concentrate more on hair color-
ing, shaping, manicuring and facials. However, a detailed comparison of each
course required shows that sixty-nine percent of the curricula overlap, par-
ticularly in the areas which seem basic to the professions.

The pattern of similarities and differences is further reflected in the
content analysis of the textbooks used in Kentucky barbering and cosmetology
schools. In a detailed review of the Standard Textbook of Cosmetology and the
Standard Textbook of Professional Barber Styling, it was found that fifty-
eight percent of the skills were discussed in both books. The concepts which
were discussed in only one or the other of the texts were peculiar to the
traditionally exclusive male or female clientele.
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Discussion

Barbering and cosmetology have evolved into highly similar professions in
the last twenty years. Differences are maintained, however, by requiring sep-
arate licensure,. separate instruction, and separate practice. The Dboards
representing each of the professions feel that the separation is necessary
because there are some unique qualities about the services provided by each
group. Members of the professions, on the other hand, wish to provide all
possible services to their clientele, thus being more competitive in the hair
care industry.

An alternative to the current separation requirements confronting the
small business individual is dual licensure. Dual licensure, simply stated,
would grant licensure in both professions to those appropriately trained.
Under current statutory and regulatory guidelines, dual licensure may be
achieved only by completion of the full course of study in both professions.
It would require 3300 hours of coursework.

If the boards were to determine those areas of training which are
duplicative and establish a reciprocal agreement on the number of hours of
training which need not be repeated, a person could attain dual licensure in a
shorter period of time. Such a reciprocal agreement concerning a prescribed
number of course hours would allow those interested the opportunity to obtain
dual licensure in a reasonable period of time. In addition, it would not
hamper the boards' efforts toward maintaining separation of the professions.
Dual licensure which could be achieved in a reasonable amount of time, due to
the recognition of some duplicative coursework, would permit professionals to
practice together and assure training in all areas.
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OTHER ISSUES RELATING TO
BUSINESS ORGANIZATIONS AND PROFESSIONS

Tourism Development Districts

Issue

Should Kentucky enact legislation permitting the creation of "tourism
development" districts?

Background ] .

The tourism industry constitutes an important sector of Kentucky's econ-
omy. House Bill 670 was introduced in the 1982 General Assembly to assist
local government with their tourism-related development. As originally pro-
posed, HB 670 would have allowed local governments to designate tourism devel-
opment districts and to levy a special license tax within those districts,
would have provided several state tax abatements and would have allowed the
Kentucky Development Finance Authority (KDFA) to make loans to tourism enter-
prises. A House amendment deleted the state tax abatements and KDFA loans,
the bill passed the House, but it was defeated in the Senate. The Subcommit-
tee on Business Regulations of the Interim Joint Committee on Business Orga-
nizations and Professions is presently considering such legislation.

The major concerns in tourism development district legislation are deter-
mining what initiatives should be offered and the statewide applicability of
the program. The Subcommittee has expressed reservations about allowing tour-
ism development districts to levy a special license tax, considering
Kentucky's present proliferation of special districts. The granting of state
tax abatements and low-interest loans are still under consideration.

The legislation that was proposed in 1982 would have limited tourism
development districts to areas with a "developable attraction,” either a natu-
ral attraction or a large man-made attraction, or a "demonstrable lack of
tourism-supporting facilities," which generally would have been rural commun-
ities. Several areas that may not have qualified under these guidelines have
since expressed an interest in this type of legislation and any proposal will
probably apply statewide.
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Eye Enucleation By Funeral Directors

Issue

Should funeral directors be trained and permitted to enucleate eyes for
corneal transplants?

Background

Under Kentucky's Uniform Anatomical Gifts Act, a person 18 years of age
or older and of sound mind may donate his body or any of its parts for
research, education or transplantation. Donation may be done through a will,
a signed, witnessed donor's card, such as supplied on the back of a driver's
license, or by direction of the next of kin.

Tissue donated for transplantation must be removed with expediency in
order for it to be usable, and special haste is needed for corneal tissue.
Under Kentucky law removal must be performed by a physician, but not the
attending physician. In many cases of potential donation, by the time permis-
sion is received and verified and a physician is found to perform the removal,
the tissue has degenerated beyond use.

An exception to the requirement that tissue be excised by a physician 1is
found in KRS 311.187, which allows coroners, medical examiners or qualified
designees to remove corneal tissue for transplant in "coroner's cases," deaths
caused by criminal acts or accidents, or involving unusual circumstances.
This law is responsible for making more corneal tissue available for trans-
plantation, but there is still a shortage of tissue and a rather lengthy wait
for a tramsplant.

Several states have enacted legislation which permits properly trained
funeral directors to enucleate eyes for corneal transplants. According to
experts, the procedures for enucleating an eye are relatively simple and could
quickly be taught to funeral directors. In addition, funeral directors are
readily available upon death and have the facilities for performing the proce-
dures. In states which permit this practice, the waiting period for corneal
transplants has been shortened considerably.

The Subcommittee on Occupational Licensing of the Interim Joint Committee
on Business Organizations and Professions is considering a similar law for
Kentucky. The legislation would require that funeral directors be trained in
a program approved by the department of ophthalmology of any accredited medi-
cal school. Such legislation has the support of the Kentucky Academy of Eye
Physicians and Surgeons and other interests involved in corneal transplants.
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Allocation of Stall Space at Thoroughbred Tracks

Issue

Should the state require Thoroughbred race tracks to establish written
criteria for the allocation of stall space, giving preference to Kentucky
residents?

Background

The four Thoroughbred race tracks issue stall space for horses at. their
respective tracks to those horsemen who will be racing their horses during
racing meets conducted at the tracks. The stalls are desirable to horsemen
because of their proximity to the track, access to training facilities and the
"no charge" policy for potential competitors pursued by the tracks. The
procedure for allocating stall space for horses has been the subject of numer-
ous complaints of discrimination by horsemen. The underlying cause of the
complaints on stall allocation is mathematical: the applications for stall
space exceed the number of stalls available. As long as there are fewer
stalls than applicants, a certain number of applications must be denied.

The issue of the manner in which stall space is allocated is one of con-
flicting interest. Owners and trainers are concerned with the limited number
of stalls available at the Thoroughbred racing associations during racing
meets, and the procedures utilized by the tracks in allocating those stalls to
horsemen, which some say is done on an arbitrary basis. The racing associa-
tions, on the other hand, feel they must offer races which will attract the
greatest number of patrons. In order to induce horsemen to race at their
tracks, they provide stalls to those whose horses will be most competitive in
the racing program devised by the track secretary.

In Kentucky, as in other states, the racing secretary at each track is
responsible for the issuance of stalls for each racing meet. In granting
stall space, the secretary will consider such factors as quality of horses,
length of time an owner or trainer has raced horses at his track, and the
number of horses for which stall space is requested. The necessity for a cer-
tain amount of flexibility in these decisions is apparent. However, some
horsemen feel the tracks should establish written guidelines whereby the cri-
teria for granting stall space would be more easily ascertainable by appli-
cants for such stalls.

The procedure for allocating space has been a frequently recurring issue
over the past several years. The racing associations steadfastly maintain
that stall allocation is a matter that should be left to the discretion of the
tracks, free from governmental dictates on what they consider to be internal
policy decisions. However, certain Kentucky horsemen <claim they are often
unfairly discriminated against when their applications for stall space are
denied, and feel that, as tax paying citizens of Kentucky, they should be
given preference over non-resident horsemen for stall space at Kentucky
tracks, if their horses meet the standards for the racing programs of the
respective tracks.

Legislation was introduced in the 1982 Regular Session of the General
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Assembly to address this problem but failed to pass. House Bill 338 would
have required the racing associations to publish and file criteria for stall
allocation with the Kentucky State Racing Commission. It further required the
race tracks to give Kentucky horse owners and trainers preference over
non-residents in instances. where applications were substantially equal, but
allocation of stall space for Kentucky owners and trainers was not to exceed
seventy-five percent of stall space at the tracks. Senate Bill 376 would have
required the racing associations to publish and file with the Racing Commis-
sion the criteria used in allocating or denying stalls to applicants.

The shortage of stall space is a problem common to all states where qual-
ity Thoroughbred racing is conducted. Any attempt to resolve the present
dilemma should be given careful consideration to ensure the integrity-of
Thoroughbred racing in Kentucky.



Photographic Evidence

Issue

Should courts accept photographic evidence in theft cases in lieu of
actual merchandise, so that merchandise will not be held for an inordinate
amount of time?

Background

The Small Business Task Force is considering 84 BR 67, which would.permit
the use of photographic evidence in specified criminal proceedings.

In theft cases, courts currently require the actual property to be held
as evidence. This practice is detrimental to retailers, whose merchandise can
quickly lose its saleability if it is tied up in lengthy criminal proceedings.
The situation also discourages some retailers from pursuing theft prose-
cutions. Moreover, it ties up court and law enforcement personnel and space.

Two concerns over this legislation that are still unresolved are adequate
protection of the defendant's due process and the applicability of the pro-
posal. As presently drafted, the bill allows a defendant's attorney to file a
motion within fourteen days to require that the actual property be held. Some
critics contend that this time period is too short. The bill was originally
intended to apply only to retailers, but consideration is being given to
extending the use of photographic evidence in any theft prosecution.
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Prompt Payment Act

Issue

Should the state be required to pay outstanding accounts to vendors
within twenty-five working days?

Background

Several states have enacted prompt-payment legislation to require their
government agencies to pay vendors within a set period of time or risk -paying
interest penalties. The Small Business Task Force has favorably recommended
84 BR 55, which would require state agencies to pay vendors within twenty-five
working days or face the payment of a 19 interest penalty.

The normal procedure in the private sector is that accounts are due
within thirty calendar days or the delinquent party is assessed an interest
penalty. This business practice has never applied to state agencies, however,
and without any statutory guidelines on payments, some agencies have allowed
bills to go unpaid for long periods of time. When such a delay occurs, it is
especially burdensome on small business vendors, who lack the resources to
carry delinquent accounts.

Under established guidelines, an agency forwards bills on purchased goods
or services to the Finance and Administration Cabinet. That cabinet examines
the account to ensure that purchasing guidelines were followed and then sends
a payment voucher to the State Treasurer. The State Treasurer issues a check
to the vendor. The bill (84 BR 55) acknowledges this system by establishing
timeframes for the processing of the paperwork and defining the responsibility
for the payment of any interest penalties.
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The Composition of Boards of Barbering
and Hairdressers and Cosmetologists

Issue

Should the General Assembly change the composition of the Boards of
Hairdressers and Cosmetologists and Barbering to equally reflect all aspects
of the professions?

Background

The statutory purpose of the boards of barbering and cosmetology is '"to
protect the health and safety of the public and to protect the public against
misrepresentation, deceit or fraud in the practice or teaching of the profes-
sion." In order to accomplish these purposes the boards are granted the
authority to adopt rules and regulations to govern the operation of schools,
shops, and salons. The boards themselves have a specific composition, desig-
nated by statute, which is designed to represent all aspects of the profes-
sion.

The review of the boards' activities conducted by the Program Review and
Investigations Committee identified an imbalance in the representation pro-
vided by the boards. The composition of the cosmetology board, as required by
KRS 317A.030, is to have two members who own or have financial interest in
salons, one cosmetology instruction, one with financial interest in a school,
and one at-large member. No member is designated to serve as representative
of the cosmetology practitioner, who comprises the largest percentage of the
profession. Thus, the statutory composition of the board does not represent
all areas of the profession. Furthermore, because the statutory language does
not limit the membership to those who have financial interest in only one
aspect of the profession, there is potential for even greater imbalance, par-
| ticularly since the regular licensee is not represented.

In contrast to the cosmetology board, the barber board permits almost
exclusive representation by the practitioner and disqualifies others in the
field. The barber board statutes specifically disqualify anyone who has a
financial interest in a barber school, who is an instructor, or who is affili-
ated - with a wholesale barbering supplier. The structure of the board, estab-
lished by KRS 317.430, includes two licensed barbers who are to represent
organized unions, one barber who is not affiliated with a union, and one
at-large member. There is no stipulation for the fifth member. This repre-
sentation creates another sort of imbalance in the board's structure, by
ignoring the schools and instructors.

Keeping in mind the statutory purpose of the boards, the Program Review
and Investigations Committee recommended new structures for both boards. The
structure which was recommended by the Committee and approved by the boards
adequately resolves the imbalance which now exists in each board's structure.

The proposed new board structures are:

The Board of Hairdressers and Cosmetologists should be composed of:
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(1) one salon operator;

(2)  two practitioners;

(3) one school representative (owner or-instructor); and
(4) one citizen-at-large.

The Board of Barbering should be composed of:

(1) two shop owners, who may be practitioners, with no financial inter-
est in a school;

(2) one practitioner with no other interest in the: profession;
(3) one KBA member; and

(4) one citizen-at-large with no interest in the: profession.
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MUNICIPAL TAXING AUTHORITY
Prepared by Jamie Franklin
Issue

Should the General Assembly consider constitutional and statutory expan-
sion of the taxing authority of cities?

Background - e

The 1980 General Assembly enacted language which for the first time
recognized the ability of cities to govern themselves in matters "of a local
nature. But, the '"home yule" language failed to extend to cities specific
authority to self-determine the nature, scope and maximum funding levels of
municipal taxes. Current constitutional and statutory limitations relating to
municipal finance have been under constant criticism from municipal officials,
as unduly restrictive.

Discussion

Recent census data continues to illustrate the growth of Kentucky as an
urban state. The percentage of Kentuckians residing in our cities is increas-
ing and there has been an even greater percentage increase in municipal
incorporations than in the preceding decade.

With such an increase in the urban populace, cities are being faced with
demands for new and expanded levels of service. Additionally, cities are
facing the costs of maintaining current service levels, the elimination of
large sums of federal aids, especially for infrastructure maintenance, and the
difficulty of current economic conditions.

As municipal officials look for ways to finance municipal government,
constitutional and statutory limitations make it increasingly difficult for
local tax revenues to cover even the most basic governmental functions.
Limitations on local property taxes, prohibition of local sales taxes, and
innovative methods of funding local services may have to be reviewed if Ken-
tucky is to maintain a strong commitment of support to its cities.
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MUNICIPAL PROPERTY VALUATION ASSESSMENT PROCEDURES
Prepared by Jamie Franklin
Issue

Should the General Assembly restructure the current municipal property
assessment valuation procedure?

Background

The 1982 General Assembly postponed enactment of legislation which would
have required cities to utilize county property assessment data or to create
by ordinance their own property valuation assessment procedures. The proposed
language also required county property valuation administrators (PVS's) to
provide property assessment information to those cities utilizing such
information at no cost.

The intent of the legislation was twofold. First, it attempted to
encourage cities to utilize PVA-generated county assessment data by deleting
the current costs (KRS 132.285) for such information. Secondly, it called for
a uniform, statutory procedure for those cities which opted to develop their
own property assessment valuation process.

Upon testimony of the Kentucky Department of Revenue, concern arose as to
a possible budgetary shortfall which could consequently occur in the offices
of the PVA's. The Department maintained that the withdrawal of municipal
funds, used for deputies, office expenses, etc., could not be afforded, unless
an equal sum should be appropriated at the state or county levels.

When delaying action on this issue, the related committees indicated a
desire to more thoroughly review this issue during the 1982-83 interim.

Discussion

The procedures for municipal property valuation assessment are currently
being reviewed by the Subcommittee on Municipal Finance of the Interim Joint
Committee on Cities.

In-depth research, including extensive testimony by the Kentucky Revenue
Cabinet, the Kentucky Municipal League and the Property Valuation Administra-
tors Association, and a statewide user survey, has resulted in the emergence
of three major points relating to this issue:

1. The actual number of cities with strong opposition to current proce-
dures and costs is a relatively small number.

2. Many of the current points of opposition, such as the quality of and

the acquisition process for PVA assessment data, could be resolved
administratively by the enforcement of existing statutes and regula-
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tions.

3. Cities may be paying a large, disproportionate share of PVA office
costs, due to payment of the prescribed statutory fee for municipal
property assessment data. This point is highlighted by the fact that
many other taxing districts (such as schools and other special dis-
tricts) utilize this information at no charge.

Further research addresses the ability of the state to assume total fund-

ing liability for PVA offices, which are technically state offices, and this
research should be completed prior to legislative proposals in this area.
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MUNICIPAL ANTITRUST IMMUNITY
Prepared by David Morris

Issue

Should the General Assembly enact legislation to immunize cities from
federal antitrust liability. ;

Background

The federal Sherman Antitrust Act (15 U.S.C. Sec. 1 et. seq.) declares
that it is illegal for any person to engage in any activity which results in a
restraint of trade or business. The Supreme Court recognized in Parker v.
Brown, 317 U.S. 341 (1943), that the state, in the exercise of its sovereign
powers, is immune from liability under the antitrust laws. It has been gener-
ally assumed that local governments, as political subdivisions of the state,
share the Parker doctrine immunity. However, in City of Lafayette v. Louisi-
ana Power and Light Co., 435 U.S. 389 (1978), the Supreme Court rules that a
local government is not automatically exempt under the antitrust laws and may
be sued if its actions result in a restraint of trade. The state may extend
its immunity to its local entities if it expresses a state policy to displace
competition in a particular area with regulation or monopoly public service.
There is a presumption against such displacement and it will only be recog-
nized as a state policy if it is "clearly articulated and affirmatively
expressed.”

The last blow to local government antitrust immunity came in Community
Communications Co. v. City of Boulder, 455 U.S. 40 (1982), where the Supreme
Court decided that the grant by the state of broad home rule powers is not
sufficient articulation of state policy to displace competition to invoke the
Parker immunity doctrine.

Cities and counties engage in a wide variety of activities which can
potentially fall within the purview of the antitrust laws. Such activities
including granting of franchises, such as those for Cable TV or public wutili-
ties; land use planning; exclusive contracts for such service provision as
ambulances or garbage collection; or business regulation. Today with the
spectre of antitrust liability over them, many local government officials are
fearful of the consequences of performing what have always been traditional
governmental functions. ’

Regardless of the ultimate decision, antitrust cases pose a significant
threat to local government treasuries. Even if the city or county ultimately
wins, the costs of defending an antitrust case can be astronomical. As one
city official said, "We can't afford to win these cases, much less lose
them." If the local jurisdiction does lose, not only is it liable for dam-
ages sustained, but it may be required to pay treble damages and the
plaintiff's attorney fees. :
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Discussion

The municipal antitrust doctrine developed by City of Lafayette and Boul-
der presents a series of questions to the General Assembly. First, should the
General Assembly extend state immunity to local governments? . Opponents of
local immunity question the wisdom of permitting local entities to create
monopolies, give economic advantages to certain business and otherwise inject
themselves into the economy. Opponents agree with the court in Lafayette,
which expressed the fear that "serious economic dislocationms...could result if
cities were free to place their own parochial interests above the Nation's
economic goals reflected in the antitrust laws."

Proponents of continuing to.immunize local governments point out that
business regulation, franchising and licensing are some of the primary respon-
sibilities of local governments and that "local officials must be able to per-
form traditional governmental functions which are in the public interest free
of the paralyzing fear of antitrust liability." &

If the determination is made that it should be state policy that local
government actions are immune from antitrust liability, it must then be deter-
mined: to what extent? and in what manner?

The Supreme Court has offered scant guidance to legislatures. Essen-
tially all that is clear is that the state must make a clear articulation and
affirmative expression of state policy to displace competition with regulation
or monopoly public service. The implication of Boulder is, further, that an
attempt at a blanket immunity will not be effective, but that the appropriate
expression of intent must be specifically related to the activity. The prob-
lem caused by this requirement is that it would seem to place cities and coun-
ties back where they were before home rule -- having to request legislative
approval of every activity. The task faced by the General Assembly then will
be to achieve a balance between the maximum immunity and the minimum dilution
of home rule authority.

Footnotes

1. City of Lafayette, supra, at 410.

2. National Journal, "Cities and Counties Ask Congress: 'Save Us from
the Anti-trust Laws'", March 12, 1983, at 559.

3. City of Lafayette, supra, at 413.

4. National Journal, supra, at 558.
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RESTORING URBAN NEIGHBORHOODS

Issue

Should the state encourage the rehabilitation of older urban neighbor-
hoods? ' ' ’

Background

Urban decay is a probiem for all of Kentucky's urban areés. Some- of
Kentucky's greatest resources are currently being under-utilized and thus are
subject to decay and blight, at a tremendous cost to the public treasury.

Urban areas have streets, sewers, water lines, gas and electric service,
and a high level of government service. Their housing stock is plentiful and
diverse, though frequently in questionable condition, but while Kentucky has
more people than ever in its metropolitan and urbanized areas, it has far
fewer people living in its older cities. Because of suburban migration, the
financial health of our cities is poor. o ' .

_To reverse the decline of urban areas, there is a need to attract people
to live in the city, people who will maintain their property, participate in
local government, more fully utilize the existing infrastructure and public
services, contribute to the city's tax base and create a market for business
activity. To do that, the older housing stock in our central cities must be
rehabilitated and modernized. Unfortunately as things stand now, it is gener-
ally more difficult to buy and rehabilitate an older house than to build or
buy a new house. Newer housés‘can'be purchased with lower down payments, and
for lower monthly payments. Few home builders are active in the rehabilita-
tion field; the supply of rehabilitated housing is short. The selection, con-
struction, and financing of the”rehabilitatipn\project is difficult.

There are many ideas concerning how redevelopment can be encouraged, but
most may be classified into two broad categories: schemes to attract private
capital back to urban areas so that owners or investors can rehabilitate prop-
erties, and schemes to ensure that urban neighborhoods are attractive and safe
so that people will want to live in them.
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ADJUSTING COUNTY OFFICIALS' COMPENSATION
Prepared by William Wiley
Issue

Should the General Assembly amend procedures for establishing and adjust-
ing county officials' compensation?

Background

Section 161 of Kentucky's Constitution states that the compensation of a
county officer shall not be changed after his election or appointment, or
during his term of office. KRS 64.530 carries this constitutional mandate
further by requiring that the compensation of an elected county official be
set before the first Monday in May of the year of his election, and not
changed during his term of office. The Court of Appeals, in Commonwealth v.
Hesch, Ky. 395 S.W. 2d 362 (1965), extended the "rubber dollar" principle to
local government, and stated that local government officials could be given
cost-of-living raises during their terms of office, "for on the theory of con-
struction we have adopted, the salaries of the various offices are merely
being kept abreast of their initial value or purchasing power." The applica-
tion of the principle of the rubber dollar to county officials’ compensation
has been enacted into law several times, most recently codified as KRS 64.527.

KRS 64.527 states that the finance and administration cabinet should com-
pute annually the increase in the consumer price index, and should notify the
appropriate governing body. The computed figure is the adjusted maximum
compensation which the constitution will allow. Upon notification, that gov-
erning body "may set the annual compensation...at a rate not greater than that
stipulated by the finance and administration cabinet."

The court, in Commonwealth v. Hesch, upheld a legislative act which
increased the salaries of county officials during their terms by a figure
almost exactly equivalent to the increase in the consumer price index. The
language of KRS 64.527 could lead one to believe that the General Assembly
approved of raises during a term of office which might exceed increases in the
consumer price index. This in fact has occurred, as when the members of the
fiscal court in one county increased the salary of the coroner from $2,400 to
$22,800, and their own salaries from $8,000 to $20,000. The Attorney General,
in at least two opinions, (82 OAG 16 and 82 OAG 348) has advised that such
raises are legal, and characterizes them as "adjustments" rather than
"changes" in compensation.

Discussion

We have moved from the statement in the Constitution that a county
official's compensation could not be changed during his term of office to the
position that any change is legal, so long as it does not exceed the constitu-
tional maximum for the office, as adjusted for increases in the consumer price
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index.

The court, in Commonwealth v. Hesch, did not say that it was permissible
to do more than keep salaries abreast of their initial value or purchasing
value. The General Assembly, because of the wording in KRS 64.527, has not
explicitly limited raises to amounts which would merely keep salaries abreast
of their initial value. The Attorney General has explicitly approved of
raising salaries to levels which exceed their initial value. In so doing he
has characterized such raises as "adjustments" rather than "changes ."

If a county official's initial salary were $5,000, and the consumer price
index rose by 10%, then a salary increase of 10%, to $5,500, would maintain
the original purchasing power. This would be an "adjustment" of dollars, but
not "change" in purchasing power. If, in the same case, the salary were
increased to $10,000, the new purchasing power would be $9,000 instead of the
original $5,000. (The initial value of the dollar had decreased to ninety
cents, and ninety cents multiplied by $10,000 yields $9,000 of purchasing
power). Thus this would be both an "adjustment" in dollars, and a real
"change" in purchasing power. Such an increase would seem to violate Section
161 of the Constitution, and operate outside the scope of what the Court of
Appeals upheld in Commonwealth v. Hesch.

It is clear that the constitutional prohibition against change in compen-
sation for a county official during the term of office is no longer operative.
This is not the result of legislative action alone; but legislation can be
enacted to retain the principle of the constitution yet allow for changes in
actual living costs.
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INCREASING STATE SUPPORT OF SHERIFFS' OFFICES
Prepared by William Wiley

Issue

Should the General Assembly strengthen financing, staffing and training
in sheriffs' offices?

Background ) -

The sheriff is one of the two remaining fee officers in county govern-
ment. He provides three basic services: tax collection, service of legal pro-
cess for the courts, and law enforcement for the county. For the first two
services, the sheriff is compensated by commissions and fees. For law
enforcement, except for certain arrest fees, the sheriff is basically
uncompensated. He does receive a $3,600 expense allowance from the state,
which is linked to his statutory duty to patrol county roads. Otherwise the
sheriff must pay for law enforcement out of commissions and fees for other
services. Most sheriffs earn in excess of 60% of their income from tax com-
missions. In 1982, sheriffs were given statutory authority to invest idle tax
dollars in their possession. The extent to which investment earnings will add
to the sheriff's income has not been determined.

The sheriff may ask the fiscal court for appropriations to fund law
enforcement activities, but there are two factors which may limit this source
of revenues. In smaller counties, the fiscal court simply may not have suffi-
cient funds. But even if there are sufficient funds, the fiscal court may
view the sheriff as an independently elected officer, responsible for his own
funding. Such a determination may be influenced by political factors. Since
the sheriff cannot be re-elected to his office, he may be viewed by other
county officials as a future competitor for their offices, especially where
political factions are strong.

Some sheriffs fare well financially under the fee system, some get by,
and some simply do not earn sufficient revenues to provide adequate service.
The determining factor is the tax base of the county. If tax commissions are
not sufficient, law enforcement services will not be provided. There is a
very strong statistical correlation between the assessed property value in the
counties and the number of deputies hired.

There are at least twenty-eight counties of low population and assessed
value which have fewer than three deputies, including those assigned to tax
collection duties. When sheriffs have so few deputies they cannot afford the
staff time or the money to send deputies for training. Further, there is
little incentive for deputies to complete the Law Enforcement Foundation Pro-
gram Training, since, unlike city police officers, they are not eligible for
the state salary supplement.

The sheriff's own compensation is also related to the tax base. If tax

commissions and other fee income are sufficient, the sheriff may take the
maximum compensation that the constitution will allow. In 1980, this maximum
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was $23,184. 1In those fifty-seven counties, excluding Jefferson County, where
the sheriff made his maximum, the average assessed value was $419 million. 1In
those forty-one counties where the sheriff did not make the maximum, the aver-

age assessed value was only $123 million. (Audited data was not available for
all counties.)

Discussion

Solution of the financial difficulties of sheriffs' in Kentucky's smaller
counties is dependent upon several factors. The first is finding additional
money, which involves deciding who should pay it. A second factor is the lack
of continuity in the office of sheriff, which impedes training and maintaining
sheriffs and deputies who are experienced in law enforcement.

Many Kentucky counties have determined that the sheriff's services to the
county are important, as evidenced by appropriations from the county budget.
Some of these counties have entered fee pooling arrangements whereby all of
the sheriffs fees and commissions are paid to the county treasury, and the
salaries and expenses of the sheriff's office are made a part of the county
budget.

If the county is unable or unwilling to subsidize the functions of the
sheriff, the next obvious choice is subsidy by the state. Whether the state
should finance county sheriffs should not be viewed as merely an ideological
question. The state already provides a $3,600 expense allowance, and the
state heavily subsidizes the operation of county jails. The question is
rather whether the General Assembly wants to divert scarce resources from
other uses to sheriffs' departments. The Sheriffs Association has suggested
two forms such could take. First would be the guarantee of at least two depu-
ties in each county; second would be state-financed training for those depu-
ties. .

The question of training raises the question of continuity in office.
Constitutionally, sheriffs may not succeed themselves in office; neither may
they serve as deputies in the succeeding term. In many counties the deputies
go with the sheriff. They help in his election, and when his term is over
they leave, unless one of them is successful in seeking the office himself. A
training program for sheriffs and their deputies will not be as economical as
a training program for other peace officers, because the sheriffs and their
deputies are less likely to be career law enforcement officers.

Establishing continuity and professionalism in the law enforcement
efforts of the sheriffs is one argument for amending the constitution to
permit sheriffs to succeed themselves. Another argument, with which the sher-
iffs almost unanimously agree, is that, if they could succeed themselves in
office, they would be on equal footing with other county officers when nego-
tiating ' for support from the fiscal courts. One could just as easily suggest
that the county law enforcement officer should not be elected anyway, but
should be appointed, as city police chiefs are appointed. In fact, many coun-
ties now have county police forces, which further complicates the question of
funding for the sheriffs.

Whatever the merits or potential success of a succession amendment, the

sheriffs have made it their primary legislative goal for 1984. They feel that
if they can achieve this goal, the solutions to their financing, staffing and
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training problems will fall into place. Should the General Assembly pass a
succession amendment and the electorate ratify it, sheriffs will tend to
remain in office longer, and law enforcement professionalism will be enhanced.
Should the succession effort fail, as it has in the past, the succeeding Gen-
eral Assembly will have to find ways to assist and professionalize the office
of sheriff while working around the succession problem.
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GROWING PRISON AND JATL POPULATIONS
Prepared by Prentice Harvey
Issue

What action should the General Assembly take to deal with increases in
prison and jail populations? ‘

Background T

According to Corrections Cabinet data, both prison and jail populations
are on the increase in Kentucky. The state's current prison population stands
at about 4,500 prisoners, an increase of approximately twenty percent over the
past two to three years. The absence of good historical data makes estimates
of the rate of change of jail populations difficult, but it is thought that
the current county jail average daily population of 3,900 represents a
sizeable increase over past years.

At the same time the numbers of prisoners are growing, several factors
limit the ability of the prison and jail systems to absorb this growth. The
terms of a federal consent decree set a cap on the population of portions of
the state prison system. Because of this population cap, there has been some
backup in the county jails of convicted felons awaiting intake into the state
prison system. At the same time, the enforcement of jail standards relating
to life and safety conditions has caused the closing of several county jails.
A further reduction in the capacity of the jail system can be expected in
July, 1983, as state jail standards setting minimum square footage require-
ments per prisoner come into effect, bringing the state's jails into conform-
ity with federal law.

These limits on the prison jail systems occur at a time when public atti-
tudes seem to be pressing for longer sentences for convicted criminals. The
perceived public attitude has led to the enactment of stiffer penalties for
various offenses, and prosecutors, judges and juries are reportedly placing
longer terms on the convicted.

Discussion

There are several available alternatives for dealing with population
pressures in state and county correctional systems. One alternative is con-
struction of new facilities. New prison and jail construction is, however, an
expensive undertaking; probable ranges for new prison and jail beds are from
$20,000 to $50,000, depending on the type of facility. This cost warrants
close examination of the need for new prisons. In regard to the jail system,
the 1982 General Assembly set up a fund to assist counties with jail construc-
tion but the amounts available may not meet the new construction needs of the
antiquated jail system. Increasing attention may also be given to ways of
better coordinating the prison and jail systems. This alternative might
include use of some county facilities for the housing of minimum security
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felons.

Other states have begun to review the use of prison and jail beds. In
short, these states have come to view correctional facility space as a scarce
resource and are seeking means of reserving this space for only the most
serious criminals. In some cases, diversion and mediation programs are used
to avoid adjudication and incarceration entirely. In other cases, restitu-
tion, community service and greater use of fines are employed to hold down
jail and prison populations.
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COUNTY JAIL FUNDING
Prepared by Prentice Harvey
Issue

Should the General Assembly revise the method of assisting counties with
jail operational costs? '

Background

The 1982 General Assembly enacted legislation which abolished the fee
system for reimbursing counties for holding state prisoners in county jails.
In place of the fee system, the General Assembly set up an interim method of
distributing state monies for jails. For FY 83 and FY 84 this funding system
sends to each county an amount equal to that realized under the fee system in
FY 81 'plus an additional amount based on the number of permanent beds in the
county's jail. The legislature inserted a sunset clause in this funding
provision, repealing it effective July 15, 1984.

Kentucky state government supplements the funding of jail operations much
more than other states with similar jail systems, contributing more than $11
million to such operations. These funds count for more than one half of all
the money spent on jail operations. Many county officials complain, however,
that jail expenses are a severe and undue burden on county budgets. This com-
plaint may be more valid for some county officials than for others because
many inequities in funding developed under the fee system. For example, some
counties are able to operate their jails entirely with state funds, while in
other counties more than seventy percent of jail operating funds may be from
the county general fund.

The issue of jail funding will become even more crucial as the enforce-
ment of jail standards raises the expense of jail operations in some counties.
The jail standards, which were promulgated to help bring Kentucky's jails into
conformity with federal law and to protect county officials from legal liabil-
ity, are likely to raise personnel and other costs for many county jails.

Discussion

Several different approaches to jail funding are possible. One method is
simply a percentage split. One unit of government's spending for jails could
serve as a base and the other unit (either the state or county) could be
required to match this base up to a certain amount.

Another method would be to distribute state funds for county jails based
on a formula of some sort. Other states are now using various formulas. Some
of these formulas are geared toward determining the demand for local correc-
tions by allotting proportionately more state money to localities with high
crime rates or high percentages of persons in high crime risk age groups.
Other states seek to equalize local corrections resources by giving more
corrections funding to economically weaker counties.
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OTHER COUNTY ISSUES

General Fiscal Management

Issue

Should the General Assembly modernize the statutes which govern the gen-
eral management of public funds by county officials?

Background

The following is a discussion of three aspects of the management of
public funds by county officials. Improvements in any or all could reduce the
cost of audits, improve local financial management and provide the General
Assembly with dependable county fiscal data.

Training - the Department for Local Government is mandated by statute to
provide five regional seminars each vyear to instruct county officials in
fiscal management techniques and requirements. The state local finance offi-
cer and his staff, currently in the Finance and Administration Cabinet, act as
instructors for these seminars but are not required to be involved in curric-
ulum development and course planning. Since the state local finance officer
provides mandatory fiscal oversight of county officials, it might be more
efficient if a cooperative training program were mandated, or the training and
oversight functions were placed in the same agency.

Reporting - county officials are required to submit financial reports to
the state local finance officer within certain time periods every year. Some
officials do mnot report at all, some file incomplete reports and some file
late reports. The current penalty for noncompliance is a small fine. A sub-
stantial increase in the amount of the fine might emphasize the importance of
accurate and prompt reporting by county officials and improve the quality of
fiscal oversight by the state local finance officer.

Budget Design - counties are required to use the Uniform System of
Accounts, as determined by statute and the state local finance officer. The
system has undergone minor revisions in response to legislative changes, but
many obsolete sections remain. As time passes, the system has become less
capable of incorporating new or amended revenue and expenditure categories.

Current law does not require the state local finance officer to period-
ically revise the Uniform System of Accounts. Counties are thus locked into a
system which is less flexible each fiscal year and which is not designed to be
translated into a computerized system.

If the state local finance officer were required to review and revise,

when nécessary, the Uniform System of Accounts after each General Assembly
session, the system would remain current.
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Medical Care in Jails

Issue

Should the funding for indigent medical care of jail prisoners be changed
from a per-treatment reimbursement approach to a medical care contract
cost-sharing approach?

Background

Federal jail standards and recent federal court decisions, including one
against Campbell County Jail in Kentucky, are based upon the premise that per-
sons detained in jail must have certain basic needs provided for while incar-
cerated. One of these is the provision of medical «care. Numerous federal
court suits across the nation have resulted in findings against the adequacy
of medical care in local jails. The result has been court-imposed standards
which have proven extremely costly. In Campbell County, the cost of federal
court-imposed standards is estimated to have cost more than $80,000.

At a minimum, federal court standards indicate the need for medical care
comparable to that offered the general public, regular doctor visitation
hours, 24-hour emergency services, medically trained jail staff, the maintain-
ing of medical records, the administering of intake medical exams, and follow-
ing prescription drug procedures.

Kentucky has historically left responsibility for jails to local govern-
ments. The cost of maintaining these facilities has become a heavy burden
upon local governments, however. With the imposition in 1983 of new state
standards, many facilities have had to close. Financial responsibility for
medical care in jails has been split since 1979 between the state and the
local government. Under HB 50, codified as KRS 441.010, the state pays for
emergency indigent medical care. Other care is the responsibility of either
the local government or the prisoner.

HB 50 established a per-treatment reimbursement program administered by
the Department of Finance. Reimbursement was to be paid only for treatment
certified as an emergency by a physician. Most counties have used the program
with restraint. Counties where the fear of a federal suit is high have found
the law ambiguous enough to allow for the reimbursement of what is actually
routine medical service. In a few counties routine doctor visits are paid for
on a per-inmate basis, resulting in extremely high costs.

As written, KRS 441.010 only allows for reimbursement on a
per-indigent-inmate basis. Indigency is hard to determine and federal law
does not recognize a distinction in the type of prisoner to be served. An
acceptable medical program must serve all. In many cases, especially with
larger counties, a medical contract for the provision of routine services
would be the most cost effective. This has been the finding in Fayette
County, where a contract with the local health department provides for the
basic medical care services outlined by federal standards and newly adopted
state standards. '

In 1981 the Program Review and Investigations Committee adopted a recom-
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mendation that KRS 441.010 be amended to permit the state to pay a portion of

_the cost of contract medical services which would comply with the proposed

state standards. The Committee also recommended that local health departments
be utilized for the provision of those services whenever possible. To allow
for the smaller counties, a per service reimbursement ought to be maintained
for those jails in which that approach would be most cost-effective.
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EDUCATIONAL FUNDING
Prepared by Janie L. Jones

Issue

Should the current structure for funding elementary and secondary edu-
cation by changed?

Background

Although educational finance is always an issue, it becomes a greater
one in a prolonged period of declining revenues. A series of state and fed-
eral budget cuts and a reluctance by citizens at the local level to approve
new taxes have resulted in a reduction in the number of teachers, programs,
and services in many districts. At the same time, improving the state's edu-
cational system has been listed as a top priority throughout the state and
program requirements are being increased for graduation from high school as
well as for entrance to college. In addition, attention is being focused on
the high school dropout and the graduate who cannot read or write.

Discussion

If the existing system of education in Kentucky is to be upgraded, some
method of funding improvements must be found or a method devised for more
efficient use of available funds. '

Since the passage of HB 44, placing a cap on the local property tax that
can be collected without voters' approval, bills have been introduced each
session to circumvent the provisions of that bill. However, the General
Assembly has been unwilling to approve a bill that would allow an increase in
taxes without voter approval.

During the 1982-83 interim, the Department of Education established a
Commission for State School Finance to develop recommendations on various
aspects of school funding. Two areas on which this commission has spent a
great deal of time and on which it is expected to make recommendations are:

1. Requiring small independent districts to study merger with county
districts. However, any attempt to merge school districts usually
creates a great deal of opposition and its success would require con-
siderable evidence of financial and academic benefits.

2. Use of a weighted pupil unit formula for foundation program fund
allocations. In 1974, SB 280 established a weighted pupil unit that was
implemented in 1975-76 but was repealed by the General Assembly in 1976.
In 1979, a subcommittee of the Governor's Task Force on Education studied
the weighted pupil method of funding. Any proponents of reinstating this
method should pay particular attention to the problems encountered in
1975-76.
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KENTUCKY TEACHERS' RETIREMENT SYSTEM

Prepared by Sandy Deaton and Herb Franklin

Issue

Should there be new legislation to increase the benefits in the Kentucky

Teacher Retirement System when previous provisions have not been adequately
funded?

Background _ ' -

: - The 1980 General Assembly, in an effort to create an incentive to reduce
teacher absenteeism, passed legislation to permit school districts to make
special payments to retirees for their accrued sick leave. At the present
time there is no available data to show whether absenteeism has been reduced.

During the 1980-82 biennium, a total of 698 retiring teachers received
credit for their unused sick leave, creating an unfunded debt to the system of
$2,784,122. The 1982 General Assembly made provisions to fund the liability
that occurs during the 1982-84 biennium from surplus in the KTRS 1982-84
budget appropriation and any remaining balance will be included in the 1984-86
appropriation.

Discussion

Members of the Kentucky Teachers' Retirement System (KTRS) may retire
with full benefits after thirty years' service--a provision which is compa-
rable to those of the Commonwealth's other retirement systems, excluding the
state police system. Legislation passed by the 1982 General Assembly allows
members to retire now with twenty-seven, twenty-eight, or twenty-nine years
service, but with reduced benefits.

The teachers' major professional organization and others have proposed
two major legislative changes by the 1984 session of the General Assembly
which will affect the KTRS. One proposal seeks to reduce the required years
of service for retirement with full benefits from thirty to twenty-five, and a
second proposal would mandate that all school districts compensate teachers
for each unused sick leave day at the time of retirement.

Proponents of the twenty-five year provision suggest that such legis-
lation is needed to combat teacher "burnout," a result of teacher stress, and
to help attract and retain excellent teachers. The cost of such a change is
estimated to be five and one-half to six million dollars per year. The cost
of mandating compensation for accrued sick leave could be as much as five mil-
lion dollars per year.

The General Assembly, in considering'such proposed legislation, must con-
sider the following questions:
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1. Would these programs actually have the effect of reducing teacher
absenteeism and "burnout," as well as attracting and retaining more qual-
ified teachers, or could these goals be accomplished with better teacher
support systems, incentive pay plans or other ways of improving working
conditions for teachers?

2. VWhat effect will new benefits have on the present and future actuar-
ial status of the KTRS?

3. Would the costs of new benefits divert available funds from benefit
improvements for members who retired with thirty years' service?

Before any alterations are made in the KTRS, the Legislature should _ be
aware that KTRS is a very complex and technical system and that much attention
should be given to its financial soundness. Only an actuary can ascertain
the effect of liberalizations; such an expert should be consulted before
amendments are enacted.
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STUDENT COMPETENCIES
. Prepared by Herb Franklin
Issue

Should greater -emphasis be given .to the identification of student
competencies of Kentucky youth? o ' o a o ‘

Background - s e ’ , ' - o

"The Educational Improvement Act of 1978"  was intended to “assure  the
right of each student in the public schools of Kentucky to acquire the basic
knowledge and learning skills essential for completing high school, pursuing a
course of study in postsecondary education, or entering the workforce of our
society. To accomplish this, the Act provided for measuring student progress
and achievement in the basic skills in grades 3, 5, 7 and 10. Further, the
Act required, based on test results, that appropriate remedial education pro-
grams be developed to address identified educational weaknesses in grades 4,
6, 8 and 11. The programs are to continue into upper grades and be reviewed
and updated annually. No provisions were made for private schools under this
Act.

Discussion

Although the Educational Improvement Act provides for student testing and
program development to address identified educational weaknesses of public
school youth, tenth graders across the state do not fare as well on the tests
as do tenth graders nationally. It should be noted that funding for the Act
in its first biennium was for both testing and remedial program development.
Since that time only the testing portion continues to be funded. These funds
are not available to private schools. However, some are available from
Chapter 2 funds for testing, should private schools choose to use them.

Worthy of review at this time is the dropout rate in grades 7-12 in Ken~
tucky schools. Records show an annualized rate for each of these grades of
5.86% to 5.15% from 1978 to 1982. This means that approximately 35% (1978-79)
to 31% (1981-1982) of the children entering the 7th grade did not complete the
12th. (The dropout rate since 1978 has declined slightly.) '

This discussion raises some questions. Among them are:

(1) Should the state provide funding for remedial education?

(2) Should private school students be tested by the state?

(3) How well are local districts providing remedial education?

(4) Would a good statewide remedial education program further reduce the

dropout rate in grades 7-127
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GIFTED AND TALENTED PROGRAMS
Prepared by Joe Fiala

Issue

Should gifted and talented education programs continue to be funded as
experimental programs or should they be funded as Foundation Program units?

Background

Education for exceptional children is recognized as a need at both the
federal and state levels. Federal laws include the gifted and talented child
as one end of the spectrum of children needing specialized programs. Orig-
inally, gifted and talented children were included in the Kentucky definition
of "exceptional." However, legislation in 1974 removed gifted and talented
from the Kentucky definition.

In 1978 legislation was adopted in Kentucky which established an experi-

mental program for the education of gifted and talented children, those chil-
dren '

who possess demonstrated abilities or measured potential that pro-
vides evidence of high potential or that provides evidence of high
performance capabilties in any of the following: intellectual
ability, specific academic aptitude, creative or productive think-
ing, leadership ability, and visual and performing arts.

Department of Education guidelines limit the number of gifted and
talented students to five precent per grade.

Generally gifted children possess a number of characteristics which set
them apart from other children:

- they deal at higher leveis of abstraction;

- they remember more and retrieve from memory more easily - and more
quickly; ' '

- they function at higher, cognitive levels then their peers;

they seek out challenge;

they develop basic learning skills earlier; and

they are better able to solve problems.

Talented children are those who may not be gifted but who exhibit
advanced skills and abilities in particular areas, usually the arts and music.
These characteristics require a different educational environment than the
traditional classroom. '
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The traditional classroom, because of its size and mixture of ability
levels and needs, provides a more structured and less individualized environ-
ment than that befitting gifted children. The pace is slower. At the elemen-
tary grade levels gifted children need to have more difficult and more quickly
presented information. Otherwise they are bored. They also need to exercise
their advanced creative and problem solving abilities and need to be free to
pursue many different areas of interest. At the middle school levels gifted
children benefit from greater cultural and literary exposure. They also bene-
fit from development of their communication and research skills. At the high
school grade levels gifted children need the opportunity for a greater variety

of courses and more advanced courses related to their areas of interest and
career aspirations.

Failure to provide programming for gifted and talented children  is
thought by many experts to be detrimental to these children. Lack_of moti-
vation, underachievement, low self-esteem, high dropout and suicide rates, and
undeveloped potential are all results attributed to the failure to provide
gifted and talented children with special programming.

» Under the experimental program established in 1978, sixty-five school
districts in Kentucky are now operating state approved programs.  One hundred
and six districts have received funding to plan programs for the 1983-84
school year. The Kentucky General Assembly has increased the funding for the
experimental program from $3.2 million in the 1980-82 biennium to §7.2 million
in the 1982-84 biennium. The Department of Education has adopted a new
approach to allocating these funds. Originally funding was distributed
through a competitive grant approach. Beginning in 1983, all districts will
be eligible for funding. It will be based upon their enrollment size, accord-
ing to the following schedule:

Enrollment : # Units . Amount
5,800 and above 3 $58,500
5,799 to 2,750 2 $39,000
2,749 to 750 1 ‘ $19,500
750 and below .5 $ 9,750

The "experimental program," as implemented by the Department of Edu-
cation, has placed less emphasis on a centrally coordinated effort to develop,
evaluate and identify model program approaches than would seem to be called
for by the objectives of Kentucky's 10-Year Plan for Gifted and Talented Edu-
cation. Instead, the Department has chosen to allow the development of numer-
ous individualized approaches without any. centralized evaluation effort.
Gradually the Department has modified program guidelines to provide statewide
funding for programming in all 180 school districts.

Given the Department of Education's gradual change in the orientation of
the program, and given the growing political pressures from parents and parent
organizations, the incorporation of gifted education into the mainstream of
Kentucky's educational programming is an issue to be resolved. Three options
exist for the General Assembly. The program could be discontinued; it could
continue as "experimental"; or it could be funded through the general educa-
tional funding mechanism, the Foundation Program.

Discontinuing the program would,kin many districts, eliminate special
programs for gifted and talented students.
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Continuing the current experimental program would do one of two things,
depending upon how it was implemented. If it were implemented as proposed by
the Department for 1983-84, the program would provide limited funding based
upon a formula which disproportionately favors smaller school districts. Fur-
thermore, the experimental designation would tend to perpetuate an attitude
among school districts that the program is only tentative or temporary, thus
reducing the districts' willingness to commit resources and personnel.

Maintaining the experimental designation for another biennium and
requiring a major evaluation effort, possibly conducted through a special task
force, could provide the means of establishing a more coordinated and effec-
tive program. Such an evaluation, aimed at identifying funding needs, program
approaches and curriculum materials, would potentially increase the effective=
ness of the overall program. Currently the goals and purposes of the program
are extremely broad and ambiguous. The lack of a clear direction and the lack
of information on effective programming place many districts in the position
of "reinventing the wheel" each time a new program is developed. This leads
to a lot of duplicated effort and wasted monies, which a more coordinated and
centrally directed effort of identifying successes and failures could prevent.

Finally, the General Assembly could incorporate the program as part of
the standard school curriculum and fund gifted and talented programs through
the standard Foundation Program unit formula, which allots a set amount of
funds each year for teacher salaries, current expenses and capital outlay.
This approach would eliminate the reluctance of districts to commit themselves
to a temporary program and would establish a clear policy as to the need for
providing services. The question of what percentage or strata of students to
be served and the cost for providing services would need to be studied.

The following program cost estimates are based on a 3% and 5% incidence

of gifted pupils and allotting wunits of 50 and 75 pupils in average daily
attendance.

Estimated Estimated Estimated

Estimated Total No. Total Average Total
% of of Pupils Number Number Cost Cost of
Gifted in ADA1 of Gifted of Pupils Number Of Unit 9 Program
Pupils 1983-84" Pupils Per Unit of Units 1984-85 1984-85
3% 606,690 18,189 50 364 $27,214 $ 9,905,896
3% 606,690 18,189 75 243 $27,214 $§ 6,613,002
5% 606,690 30,335 50 607 $27,214 $16,518,898
5% 606,690 30,335 75 404 $27,214  $10,994,456

1  Department of Education estimates.

2 Per unit estimated cost based on a Department of Education estimate of
$25,198 cost for 1983-84, with an 8% increase for 1984-85 (costs increased
8% from 1982-83 to 1983-84).
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FINANCIAL MANAGEMENT OF UNIVERSITY AFFILIATED CORPORATIONS

Preparéd by Brent Neiser and Sheila Mason

Issue

Should university affiliated corporations (foundations) be required to
follow the financial management procedures outlined in HB 622, enacted by the
1982 General Assembly (codified as KRS 164A.555-164A.630)7

Background ‘ .-

According to HB 622, an affiliated corporation (foundation) means a
corporate entity which is not a public agency and which is organized pursuant
to the provisions of KRS Chapter 273, over which an institution exercises
effective control by means of appointments to its board of directors, and
which could not exist or effectively operate in the absence of substantial
assistance from an institution.

Prior to the enactment of HB 622 the legal status or regulation of
foundations was indirect and controlled primarily by KRS Chapter 273, the Non-
profit Corporation chapter. University foundations were under no guidelines
for providing consistent and uniform information regarding financial reports,
audits or other business activities.

The passage of House Bill 622 brought some stability and consistency to
information provided by university affiliated corporations in the areas of
annual financial reports, scope of audits, adherance to accounting principles,
purchasing requirements, and indirect expenses.. Under the provisions of KRS
164A.560 (HB 622) and according to the interpretation provided by OAG 82-520,
universities have the option of including their affiliated corporations under
some or all of the provisions of HB 622.

Discussion

Two alternatives are available regarding the financial management proce-
dures of university affiliated corporations. The first is to leave the provi-
sions of HB 622 optional (as they currently stand). This would mean that only
the state universities that have elected to operate under the provisions of HB
622 would be providing standardized and complete financial information for
their affiliated corporations. Other universities not under the requirements
of HB 622 would not be required to produce suﬁh information.

The second alternative is requiring that university affiliated corpora-
tions comply with the provisions of HB 622, as recommended by the 1983 Program
Review and Investigations Committee in their University Affiliated and
Non-Affiliated Corporations study. This alternative would provide consistent
treatment dnd 'oversight by appropriaté review bodies of affiliated corpora-
tions. LR . DR T S SRS




OTHER EDUCATION ISSUES

Reduction in Force

Issue

Should the reduction in force statute be expanded?

Background

The reduction in force statute presently allows the local board of edu-
cation to suspend teacher contracts when enrollment decreases or schools are
suspended or territorial changes are made. It has been suggested that antici-
pated reduction in revenue be added as a condition for allowing a reduction in
force. Currently, the board suspends contracts in the teaching field
affected, with preference given to teachers on continuing contracts and to
teachers with greater seniority, but "teaching field" and "seniority" are not
defined.

One proposal is to allow the board to suspend a non-tenured teacher's
contract rather than simply not remew it and to include such a teacher on a
seniority list for callback, with no break in seniority. Another suggestion
is to allow a teacher to displace or bump any teacher with lesser seniority in
any area in which the former has greater seniority. Another possible expan-
sion is to establish a district seniority list which would include the name,
area(s) of certification and ranking by seniority of each teacher, including
those whose contracts are suspended.
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Teacher Competency Tests

Issue

Should the state mandate a competency test and internship for new teach-
ers? '

Background

As of late 1982, twenty-eight states had legislative or state department
of education mandates for competency assessment programs, and nine additional
states were considering such action. Such action is one response to public
concern over the quality of education in the public schools and is an attempt
to assure that qualified teachers staff the classrooms.

Representatives of education interest groups have collaborated with
department of education personnel, with approval of the state board of edu-
cation, to reach a consensus on a comprehensive program of assessment, which
includes a knowledge test and a one-year supervised internship. The Interim
Joint Committee on FEducation will probably prefile a bill to implement the
program.
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Computers in Schools

Issue

Should the state equip every public school classroom with a
microcomputer?

Background

Nationally, the number of microcomputers available for instructional use
in public schools has tripled since 1980. Their major uses have been in pro-
viding instruction in basic skills, learning enrichment, computer literacy,
computer science and compensatory and remedial work. Although the potential
benefits from the new educational technologies appear great, there are prob-
lems which must be addressed. Included are initial cost, lack of quality pro-
gramming and inadequately trained local personnel.
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Dealings Between University Affiliated
and Non-Affiliated Corporations

Issue

Should all university and affiliated corporation dealings with university
non-affiliated corporations be on the basis of contract, specifying services
received or rendered and appropriate compensation?

Background -

University corporations exist in three forms:
- affiliated corporations, as defined in HB 622;

- organizations with unique relationships to a university but which do
not fully meet the definition of affiliated corporation with respect
to control by a university; and

- unrelated organizations over which the university exercises no control
and with no state revenues involved in their operations.

Some university corporations are substantially assisted in their oper-
ations by the university, including, in some cases, provision of office and
operating space and staff. Often, university corporations relate to their
host university on a quid pro quo basis, without the formality of a contract.
Funds flow either by bookkeeping entry or simple gift to the university. This
sort of exchange occurs even in cases where the university corporation is not

~an affiliated corporation with respect to the university. In these cages
public resources may be used in the process of operating a private corpora-

tion.

The existence of a non-contract relationship makes for an uncertain dis-
tinction between the university and the corporation, and .could lead to cha es
that a university is indeed responsible for the actions of a private :corpora-
tion. If a wuniversity is not dealing with an organization it controls, .all
transactions could be strictly contractual, arms-length dealings, just as :the
university would deal with any other-private entity;tovwhich,it.ﬂms;grqvidiqg
services or from which it was receiving services.
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University Affiliated Corporations and Public Funds

Issue

Should budgeted public funds of wuniversity affiliated corporations be
reviewed during the budget development process?

Background

HB 622 deals with the financial management of universities and their
affiliated corporations. The oversight provisions of this legislation involve
a post-review or after-the-fact look at expenditures. This 1legislation does
not address budget review oversight of public funds of a university affiliated
corporation, as is required of the university itself.

Nor does it specifically address the capital construction activities of
affiliated corporations. An overlap of financial resources does exist between
universities and some affiliated corporations. The use of university
resources by an affiliated corporation could be delineated in the university's
budget. :
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PUBLIC FINANCING OF ELECTION CAMPAIGNS

Prepared by Robert Sherman

Issue

Should qualified candidates for public office directly receive public
funds to foster their election campaigns?

Background .-

Public financing of individual election campaigns at the state level is
a statutory scheme by which a state allocates public money to the campaign of
a candidate who meets certain statutory qualifications. Allocations of public
funds are usually made on a "matching" basis, matching contributions received
by the candidate from other sources.

In setting forth statutory qualifications that candidates and their cam-
paigns must meet in order to obtain public financing, states attempt to set
policy in the area of money and politics. For example, a public financing
scheme might require that a candidate 1limit his campaign expenditures in
return for the receipt of public funds. Or, a state statute might limit
public funds to '"matching" campaign contributions that are smaller than a
given amount, so as to encourage a candidate to concentrate fund raising on
smaller contributors. Limits might even be placed on the percentage of a
candidate's campaign that could come from interest groups.

Public funding of elections at the state level began in 1973. As of
1981, there were seventeen states with public funding schemes in place. Since
that time, two of those states, Oregon and Maryland, have essentially discon-
tinued their programs. These plans vary, including providing funding directly
to. candidates, to political parties, or to combinations of both.

Kentucky must be counted as one of those states, since it does maintain
a funding plan of sorts. KRS 141.071-.073 allows each taxpayer to "checkoff"
from his tax liability one dollar, which will be remitted to the political
party of his choice. This '"checkoff" amount will increase to two dollars per
taxpayer for the tax year 1984. Fifty cents of that amount will be reserved
for local county party organizations. KRS 141.072 provides that the commis-
sioner of revenue shall certify by December 1 of each year the amounts from
the checkoff that shall be paid by the state treasurer to the political par-
ties. Funds raised are approximately $250,000 per tax year. The democratic
party receives more than two-thirds of this amount.

KRS 121.230 designates the purposes for which the political parties may
use checkoff funds, which are, of course, monies diverted from the general
fund.

No state or local governing authority of a political party to which
funds are remitted...shall use such funds other than in support of
the party's candidates in a general election and for the adminis-
trative costs of maintaining a political party headquarters.
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It is assumed that the majority of funds received are utilized by the parties
for administrative costs. Kentucky's limited public financing scheme, there-
fore, does not directly allocate funds to individual campaigns and does not
attempt to set election finance policy, beyond encouraging political party
strength.

During the Regular Session of the 1980 General Assembly, a bill was
considered that would have directly funded certain candidates wupon certain
conditions. SB 171 proposed to publicly match, dollar for dollar, contribu-
tions received by gubernatorial candidates in the primary and regular elec-
tions. As a condition for participation, however, the candidate would have
had to agree to expend less than a total of $750,000 in a campaign. In an
earlier form, SB 171 would have allowed matching payments for contributions
under $100. The bill envisioned that this scheme would be at least partially
funded by a two dollar income tax checkoff, discontinuing the present funding
of political parties. SB 171 did not gain legislative approval, however, but
died in Senate committee.

Discussion

A statutory plan of direct payment of public funds to the campaign orga-
nizations of qualified candidates would most 1likely focus on prescribing
policy regarding money in politics. It should be remembered that this is a
complex area, often involving competing and equally positive interests. Deci-
sion makers may have to balance traditional interests of freedom of speech and
freedom of association against an objective of fairness of opportunity to par-
ticipate in the democratic process, both as candidate and financial supporter.
Because of the complexities involved, public opinion may not be of help in
determining the best course of action.

One of the most frequently cited reasons for the direct public funding of
campaigns is the opportunity that arises thereby to limit total campaign
expenditures of the campaign receiving public monies. It has been clearly
held by the United States Supreme Court that it is unconstitutional to simply
statutorily prohibit candidates from spending more than a fixed sum of money
during their campaigns. Buckley v. Valeo, 96 S. Ct. 612 (1976). It is con-
stitutionally permissible, however, to require a candidate to voluntarily
limit his expenditures in return for the receipt of public funding. Seven
states include limitations on campaign expenditures as part of their public
funding schemes: Hawaii, Michigan, Minnesota, New Jersey, North Carolina,
Utah, and Wisconsin.

Arguments in favor of campaign expenditure limitations would include the
idea that such a limitation would open the door for persons other than the
very wealthy and those with access to the very wealthy to become political
candidates. Expenditure limitations would encourage more person-to-person
campaigning and "grass roots'" organization by candidates, since less money
would be available for media advertising. A diminishing of preelection media
blitz might also reduce the voter apathy and "burnout" caused by that barrage.

Opponents of expenditure limitations, even voluntary limitations, would
argue that the right to spend money expressing ideas is analogous to freedom
of speech and as such should never be tampered with. It could be argued that
today's voter, living in a complex society, needs as much information as pos-
sible presented to him through candidate-financed position  statements.
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Finally, it could be argued that American elections are relatively inex-
pensive. It has been noted that Americans spend more yearly on deodorant than
on the cost of campaigning for and conducting elections.

A second policy that might be written into a public funding statute con-
cerns limiting the influence that large contributors and interest groups or
political action committees have on campaigns. One method would be through
limited matching of funds. Since most public funding plans allocate funds
matched in some way to private contributions received, the idea here is to
match only contributions of less than one or two hundred dollars. Or, the
statute might directly require that candidates receive no more than a certain
percentage of their funding from interest group contributions (although this
approach could cause interest groups to promote their views and candidates
independently of candidate organizations, causing more confusion than bene-"
fit). ‘ .

Proponents of legislation which would limit influence by wealthy contrib-
utors and interest groups assert that such a limitation would force a candi-
date to concentrate fund raising efforts on ordinary citizens or smaller con-
tributors. Any shift in financial dependency on a relatively few wealthy con-
tributors and political action committees to a broader base of the citizenry
might begin to reverse the recent political trend in this country toward
one-issue politics.

Opponents of contribution incentives or controls might point to the fact
that candidates already are forced to spend too much of their time in the pur-
suit of contributions instead of formulating and presenting issues. Requiring
or encouraging increased fund raising from the small contributor could take
more of that time. Further, it must be admitted that in many instances,
interest groups are in a unique position to educate candidates on a variety of
often complex issues. Their participation in the political process should not
be discouraged.

At least one other method for limiting interest group influence should be
mentioned here. It concerns constructing and maintaining a "counterpoint" to
interest groups that serves as a buffer between a candidate and the interest
group or political action committee. A most effective counterpoint is the
political party. A candidate would probably prefer receiving funds or other
support from his party rather than an interest group, since fewer conditions
would be attached. Therefore, a public funding plan that strengthens polit-~
ical parties, as Kentucky's present system attempts to do, can indirectly stem
the influence of interest groups.

Finally, the question of cost comes into any discussion of public funding
of election campaigns. The cost factor affects the structure of any proposed
public financing statute. Do you fund many elective races, a few, or just
one? 1In Michigan, for example, only the gubernatorial race is funded. Do you
fund only the general election, or the primary election as well? What is your
matching ratio to be: one public dollar to one private contribution dollar?
one-to-two? It has been shown that if the financial rewards are not great
enough, candidates will simply opt out of public financing plans, thereby
rendering inoperative any policy considerations contained therein. (On the
other hand, plans that are too financially attractive can encourage persons to
become candidates who might not be serious participants, causing the unex-
pected result of actually increasing, rather than decreasing, the total amount
actually expended during a campaign.) '
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In this state, it is likely that the enactment of any public funding plan
which would directly fund individual candidates would require an appropriation
commitment over and above revenue which might be derived from the income tax
checkoff. The question then becomes whether Kentucky, with its present
depressed financial condition, considers the policy benefits offered by a
modified and strengthened public financing statute to warrant labeling this
issue a priority item. '
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NUMBER OF ELECTED CONSTITUTIONAL COUNTY OFFICERS
Prepared by Linda Wood

Issue

Should the number of elected constitutional county officers be decreased
either by combining functions or making some offices appointive?

Background

Kentucky has had four constitutions in its history, including the present
one, which was adopted in 1891. The Constitution of 1792 provided for three
county officers, one of whom was to be appointed. The 1799 Constitution pro-
vided for the same three county officers, plus a surveyor, as needed, all to
be appointive positions. The 1850 Constitution increased the county officers
to ten, all but one of whom were to be elected. Section 99 of the present
Constitution provides for the same ten officers, all of whom are to be
elected.

Three to eight justices and constables are required to be elected in each
county. In 104 counties the justices serve, along with the county
judge/executive, as members of fiscal court, the county legislative body.

Fifteen counties have elected to adopt the commissioner form of govern-
ment, and thus have a fiscal court composed of three commissioners and ‘the
county judge/executive. Fayette County, which now operates under a unique
statutory form of county government, also elects commissioners. Counties
electing a commissioner form of government must continue to elect justices,
although the justices have few remaining duties.

The Judicial Article, a constitutional amendment which was approved by
the voters in 1975 and which became effective January 1, 1976, abolished many
existing courts and established a new judicial structure for the Commonwealth.
The abolition of the juvenile, county, quarterly and magisterial courts and
courts of claim affected the duties of some elected county officers.

Fayette County government structure is unique, in that the city and
county governments have merged under statutory authority to form an
urban-county government. This structure presents special problems concerning
some of the elected county offices. Both justices and commissioners are
elected, even though the Urban-County Council has assumed most of the powers
of fiscal court, which were legislative. Further, since the chief executive

of Fayette County is a mayor, the county judge/executive has few remaining
duties.

Discussion

The principal issues concerning the constitutionally mandated elected
county officers relate to the large number of these officers, the fact that
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all these constitutional officers are elected, and the fact that there has
been a significant decrease in the duties of some of the officers.

By comparison with other states, Kentucky elects a large number of county
officers. Many other states have either combined duties, so that there are
fewer positions, or have made many of the positions appointive.

Beginning with its third Constitution (1850), Kentucky required the elec-
tion of a large number of county officials. Implementation of the Judicial
Article seven years ago restructured many county offices and stripped them of
their primary duties. Need for the services of one office has so diminished
that the office has become outmoded. Adoption in Fayette County of the
urban-county form of government has further eroded the duties of at least one
constitutionally mandated office in that county. T

County Judge/Executive

The Judicial Article, by abolishing certain courts, stripped the county
judge/executive of his judicial duties. Also, during the 1976 Extraordinary
Session, the General Assembly enacted legislation to strengthen and clarify
the administrative and executive powers of the position. :

In every county except Fayette County, the county judge/executive now
serves as the chief executive officer of the county and as a member of fiscal
court, the legislative body of the county. The only general issue which has
been raised with respect to this office is the lack of separation of executive
and legislative functions of the office.

The unique structure of urban-county government strips the Fayette county
judge/executive of virtually all duties. The charter designates the mayor as
chief executive of the county and the Urban-County Council as its primary
legislative body. Thus, the only remaining duties of this county
judge/executive are to make appointments to fill certain vacancies, sign
orders and administer oaths to new county officers and to preside over the
annual meeting of fiscal court. He may also perform marriages.

County Commissioners

County commissioners are elected in those sixteen counties, including
Fayette County, which have chosen a county commissioner, as opposed to a
magisterial, form of county government. The commissioners serve as members of
fiscal court, the county legislative body.

The situation in Fayette County is, again, unique. The county opted for
the commissioner form of government and later implemented an urban-county form
of county government, with the Urban-County Couricil as its legislative body.
This change left meeting once or twice a year to approve central funds and
taxes as the only duty of the commissioners.
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Justices of the Peace

The Judicial Article eliminated the magisterial courts, thus stripping
justices of the peace (or magistrates) of all judicial duties. In those
sixteen counties, including Fayette, which have chosen a commissioner form of
government, the only remaining duties of this position are to perform mar-
riages and to accept applications for notaries public.

County Clerk

The Judicial Article eliminated the juvenile, county and quarterly
courts, all of which were served by the county court clerk. Despite this
change, the office still has substantial duties. The constitutional title of
county court clerk became obsolete with the elimination of the county court.
Thus, the position is now statutorily referred to as '"county clerk."”

County Attorney

The nature of this office was changed upon implementation of the Judicial
Article. However, the duties remain essentially the same.

Coroner

The duties of the coroner include determination, in specified cases, of
the cause of death, ordering autopsies in certain circumstances, and ordering
inquests. He is also a peace officer and thus has the power of arrest, the
right to bear arms and to administer oaths.

Sheriff

The primary change in the position of sheriff since adoption of the cur-
rent Constitution is that there is less emphasis on law enforcement duties in
some counties, especially those having large population centers and a county
police department. ‘

Sheriffs are prohibited from serving two successive terms. The constitu-
tionally mandated fee system has resulted in many sheriffs having inadequate
salaries and operating funds. '

Jailer

The position of jailer is unique to Kentucky. The position is not men-
tioned in the constitution of any other state and exists in only a few coun-
ties of one other state. In most states the sheriff or a deputy performs the
duties that in Kentucky are assigned to the jailer.

105



Constables

Constables formerly served the magisterial courts. The duties of the
office have decreased subsequent to the elimination of magisterial courts by
the Judicial Article. ‘ :

The remaining duties of the office are to serve those court papers not
served by the sheriff or his deputies and to serve as a peace officer. The
role of the constable as peace officer is severely limited by 1970 legislation
which has been interpreted by the attorney general to exclude constables from
using blue lights in their vehicles.

In the 1981 elections, constables were not elected in 138 of the_ state's
607 magisterial districts. Six counties currently have no constables; only
seventy-two counties have a constable elected from each district. Eighteen of
the constables elected in 1981 were elected with ‘fewer than twenty-five
write-in votes; five of them were elected with only one vote. Some candidates
who are elected never serve.

Surveyor

Property boundaries have stablized and there is little need for the ser-
vices which are the responsibility of this office. In most counties no one
runs for this office and it is not filled.

Alternatives

Some of these offices might appropriately be eliminated and their func-
tions combined with those of remaining offices. If it is preferable to 1leave
some of these offices intact for historical sentiment, an alternative might be
to statutorily assign additional duties to the offices. It may be desirable
to make some of those offices with more substantial duties into appointive
positions, thus simplifying some elections by shortening the ballot.
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DECREASE IN NUMBER OF ELECTIONS
Prepared by Linda Wood

Issue

Should the Constitution of Kentucky be amended to permit the elimination
of elections every second or fourth year?

Background . . -

The Constitution provides in Section 148 that only one election a year is
to be held except as otherwise provided in the Constitution. Currently an
election is held every year, resulting in enormous costs to both the state and
the counties.

When the Constitution was being drafted in 1890-1891, federal legislation
was pending to give the federal government supervision over elections at which
a federal officer was being elected, which was every even-numbered year. The
delegates inserted Sections 148 and 167 into the Constitution to prohibit the
election of certain local officials in even-numbered years, thus avoiding fed-
eral oversight. The delegates then separated elections for state and local
officers to alternating odd-numbered years, finally resulting in annual elec-
tions.

Recent election data from the State Board of Elections indicates that the
combined cost of a primary and a general election in the state costs the state
and counties in excess of $3,650,000. The cost to the counties is approxi-
mately $3,100,000, and state costs are in excess of $550,000.

Discussion

The state Constitution could be amended to change one or more sets of
odd-year elections to even-numbered years by a one-time extension of terms of
one year, thus eliminating either one-fourth or one-half of the present number
of elections. Officials are elected in Kentucky in the following years:
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Table

1983 1985 1987 1989 1991 1993 1995 1997 1999

State Officers X X X X X
Railroad Commissioners X X X X X
Court of Appeals Judges X X X
Circuit Court Judges' X R X X
Commonwealth Attorneys ‘ X X il X
Circuit Clerks . X X S _ X
County Officers X X X X
City Officers X x X X
District Judges X X X X

' The chénging of all these odd-year elections to even-numbered years would
eliminate half the elections. This change could result in enormous savings.
However, it vcould also result in a ballot which would be so crowded that
voters might be unable to devote adequate attention to individual races.

‘In'the'alternative, oné election in four could be. eliminated by making
either of two modifications that would free every other odd-numbered year of
elections. The middle group of officers in the above table could be elected

in even-numbered vyears, along with either the first or the third group of
officers.

A change could not be affected for several years. An amendment could be
placed on the ballot in November of 1984, which would then make the one-time
term extension begin with the officers elected in either 1985 or 1987, depend-
ing upon which elections were being changed. Therefore, the first year which
could be cleared of elections would be either 1989 or 1991.
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OTHER ELECTIONS AND CONSTITUTIONAL AMENDMENTS ISSUES

State Lottery

Issue

Should the Constitution of Kentucky be amended to permit the operation of
a state lottery?

Background . -

As of 1981, fourteen states had authorized and were operating state
lotteries. First year sales of lottery tickets in some of these states were
impressive. Michigan, for example, reported first year sales of $137 million,
Pennsylvania sold $104 million worth of tickets, and New Jersey grossed
approximately $73 million in sales. Proponents of state lotteries assert that
these devices are at least a partial solution to the fiscal difficulties felt
by many state governments, including Kentucky's. Those in opposition, how-
ever, often object to the authorization of a state lottery on moral grounds,
decrying the financing of governmental functions through gambling activity.
There are even some doubts as to the long-term financial gains that can be
derived from some types of lotteries.

Section 226 of the Kentucky Constitution presently forbids all 1lotteries
and '"gift enterprises." It would therefore be necessary for the General
Assembly to propose a constitutional amendment, with subsequent ratification
by the electorate, before a lottery could begin operation. Bills were intro-
duced both during the 1980 (SB 125) and 1982 Regular Session (SB 110) that
would have proposed to amend the constitution to specifically allow an annual
state lottery based on the Kentucky Derby. Those bills even went so far as to
constitutionally allocate the lottery proceeds. Some would argue, however,
that the most appropriate way to begin consideration of the state lottery
issue would be to propose to simply repeal the prohibitions that are within
Section 226. The lottery issue would then be under the complete discretion of
the General Assembly, just as other forms of gambling are regulated by the
legislature as reflected in KRS Chapter 528. The absence of constitutional
lottery prohibition, or even definition, might give the General Assembly the
flexibility needed to construct a lottery policy and operation most conducive
to the needs of Kentucky.
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Election Contest Reform

Issue

Should the statutory procedure for contest of election of governor, lieu-
tenant governor, and General Assembly members be more clearly delineated?

Background

Section 90 of the Kentucky Constitution requires that contested elections
for governor and lieutenant governor be determined by both houses of the  Gen-
eral Assembly. Section 38 of the Constitution states that each house of the
General Assembly shall be the judge of qualifications and elections of its
members but that a contested election "shall be determined in such manner as
shall be directed by law."

Except for these instances of constitutional mandate, election contest
proceedings are described strictly by general law. It can be seen from a
quick glance at the statutes contained in KRS Chapter 120, that lawmakers have
determined that, absent a constitutional provision to the contrary, the courts
are the proper forum for election contests. All primary election contests and
all general election contests, other than for the general election of gover-
nor, lieutenant governor, or General Assembly member, shall be filed with the
circuit courts.

KRS 120.195, 120.205, and 120.215 are the statutes which set out election
contest proceedings to be tried by boards within the General Assembly for the
offices mentioned above in accordance with the constitution. The problem with
these statutes is that they may lack specificity. It must be remembered that
the General Assembly is not normally concerned with trying what is, in fact, a
lawsuit and has no body of applicable procedural rules to fall back upon when
statutory law is vague. Dgring the recent 1982 Regular Session contest pro-
ceeding involving a house seat, for example, it was apparent that the attor-
neys of record were confused about where to give notice of the action. Attor-
neys and the house board of determination were even unsure whether to employ
civil or criminal rules of procedure. These types of problems could be cor-
rected upon enactment of clear statutory descriptions of process. Or, a more
drastic solution to this problem would be a proposed constitutional amendment
allowing all election contest determinations to be within the purview. of the
courts.
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THE PRICE OF NATURAL GAS
Prepared by Linda Kubala

Issue
Can the General Assembly do anything to keep down natural gas prices?

Background

For years natural gas was an inexpensive source of energy in Kentucky,
both for home heating and for industrial use. Shortages which developed
during the 1970's limited the use of natural gas in new homes, but regulated
gas prices remained far below those of electricity, fuel oil, or propane.
This situation changed drastically after the passage by Congress of the Natu-
ral Gas Policy Act of 1978. Prices soared, more than doubling in most parts
of the state between 1979 and 1982, and they continue to rise. Gas supply has
increased, but conservation by homeowners, a recession, and fuel-switching by
some industrial customers has lowered demand. Major pipelines now have con-
tracted to buy more gas than they can sell. Despite indications that prices
have reached a 1level where alternate fuels are competitive, wellhead and
wholesale prices keep going up, and gas utilities continue to pass these
increases on to customers.

Kentucky also is a gas-producing state, and supply and pricing problems
also affect producers. Many of the Kentucky wells which sold gas to inter-
state pipelines have been shut in, even though this gas generally commands
lower than average prices. While some producers are shut out of the market
altogether, others with assured buyers have been able to reclassify old pro-
ducing wells under the Natural Gas Policy Act to obtain prices of $3.50 or
more per mcf (1,000 cubic feet). Still other producers continue to sell gas,
but are bound by long-term contracts to prices as low as 40¢ per mcf. In the
present confused Kentucky gas market, neither the cost of producing gas, nor.
the ability to sell the gas produced, appear much related to the selling
price.

The disparities between demand and price are most obvious in Kentucky's
gas fields. In Pike and Floyd counties, for instance, which have produced gas
for fifty years, many producing wells have been shut in, due to 1lack of
demand. Yet retail customers pay market prices for gas. Many customers
served directly from gathering lines know that the wells which supply them
have been producing for decades, and can see no increase in production costs.
Yet their bills often have quadrupled, in some cases have increased as much as
ten-fold, in a few years. The result is outrage and a demand for change.

Discussion

Natural gas pricing and production problems are particularly frustrating
because most of the obvious or sweeping solutions lie outside of the state's
jurisdiction. Neither the General Assembly nor the state Public Service Com-
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mission has any authority over the wellhead price of most gas consumed in Ken-
tucky. Section 602 of the Natural Gas Policy Act does allow states to set
lower ceiling prices for intra-state gas production, and the Public Service
Commission is looking at possible applications of this section. However,
while Kentucky produces about 25% as much gas as it consumes, very little of
Kentucky's gas production is classed as intra-state. Any Kentucky gas sold to
or produced by a pipeline company which crosses a state line becomes inter-
state gas, under federal jurisdiction. This is true even if that particular
gas in fact serves farmers down the road or serves the nearest town.

Kentucky also has no jurisdiction over the wholesale prices charged by
interstate pipelines to gas distribution companies. Very little can be done
to contain retail rates if wholesale rates are beyond control. Finally, with
many of the immediate problems linked to the inflexible, long-term contractual
arrangements prevalent in the gas industry, the General Assembly is
constrained by the Kentucky Constitution. Section 19, which prohibits enact-
ment of any law impairing the obligation of contracts.

Despite these limitations, several alternatives are available to the Gen-
eral Assembly.

(1) Petition and admonish Congress to act on the issues.

Dozens of bills to amend the Natural Gas Policy Act have been intro-
duced in Congress since January. Committees in both the House and
the Senate are actively debating proposed changes, yet it is quite
possible that no action will be taken this year. At this stage
states and state legislatures can have an impact on the solutions
which are adopted.

(2) Encourage Kentucky natural gas distributors, the retail gas compa-
nies, to procure alternate, cheaper gas supplies.

The state retains the right to regulate the prices charged by gas
companies to customers. Gas companies not owned by cities are regu-
lated by the Public Service Commission. While the Commission cannot
force these companies to sell gas for less than they have to pay to
buy it, they can expect these companies to demonstrate that they are
buying gas at the cheapest possible prices, and are not merely
paying whatever price their primary supplier demands. In Ohio, a
bill currently is being considered which would establish incentives
to reward companies who, through their procurement efforts, are able
to lower their gas supply costs. Alternatively, the General Assem-
bly <could direct the Public Service Commission to deny gas price
increases if the company failed to utilize cheaper alternatives.

(3) Encourage greater use of Kentucky gas on a "self-help basis."

Self-help gas refers to gas purchased, usually by a large industrial
user or retail gas company, directly from a producer rather than
from the pipeline. Since Kentucky producers have surplus gas to
sell, at prices lower than those charged by the major pipelines, it
would seem that both Kentucky producers and Kentucky users could
benefit from greater use of direct, "self-help” purchases. Some of
Kentucky's neighboring states move considerable quantities of
self-help gas; in Kentucky, efforts often have failed because compa-
nies are unwilling to transport gas for others, and because of the
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complexity of necessary negotiations. The General Assembly could
encourage self-help purchases by offering coordination and technical
assistance to involved parties, either through the Public Service
Commission or another state office.
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DEVELOPING RENEWABLE ENERGY

Prepared by Mary Lynn Collins

Issue

Should the state provide additional incentives to develop renewable
energy”?

Background

As a vresult of the energy shortages of the seventies and the rapidly
increasing costs of energy today, most states have provided incentives to
developers of renewable energy. Part of the appeal of utilizing more renew-
able energy resources, such as solar, hydropower, wind and biomass, 1is that
these energy resources are considered safe, clean, and abundant and are prov-
ing in many cases to be cost effective. States have taken varied approaches
to encouraging renewable energy, offering both tax and non-tax incentives.

In addition to passing SB 18, which recognized the right of a property
owner to negotiate with neighboring landowners in order to obtain a solar
easement, the 1982 Kentucky General Assembly passed three pieces of legis-
lation containing non-tax incentives for renewable energy development. HIR: 3
created an Alternate Energy Development Fund to provide grants and loans up to
$40,000 for solar and other alternate energy projects. In addition, HJR 3
directed that the Interim Joint Committee on Energy form a Subcommittee on
Alternate Energy to oversee alternate energy developments during the interim.
HJR 4 directed that the Department of Finance amend Regulation 8 so as to
require life «cycle costing calculations in the energy systems designs of all
state facilities and SJR 1 directed that the Public Service Commission study
ways to assure that utility rates do not discriminate against renewable energy
users.

An income tax credit proposed for investments in solar, wind, and
hydro-thermal energy failed in the 1982 General Assembly. Currently,
Kentucky's only tax incentives for renewable energy are for gasohol production:
(HB 838, 1980, and HB 594, 1982). However, Kentuckians do have a federal tax
credit available to them for installing a renewable energy system in their
home. The federal credit is equal to forty percent of the first $10,000
expended, for a maximum credit of $4,000 for a qualifying residence.

Discussion

Almost any incentive that the General Assembly is likely to consider will
- involve an appropriation or - in the case of tax measures - a loss of revenue.
At the same time, the nature of the renewable energy industry can prove to be
beneficial to the 1local economy. For example, the solar industry is very
labor intensive and has attracted small business investments. The: General
Assembly, in 1984, will have to decide, first, if there is a need for addi-
tional incentives to develop renewable energy, and then weigh the benefits
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against the cost of furthering that development.

Activity in the field of renewable energy has increased significantly in
Kentucky. According to the Kentucky Energy Cabinet, the number of renewable
energy projects in the state has nearly doubled in the last two years. There
are estimated to be over two thousand renewable energy projects in Kentucky,
ninety percent of which are active and passive solar installations. With this
expansion, the General Assembly may conclude that no further incentives are
needed to encourage the utilization of renewable energy resources.

However, the federal tax credit for solar and other renewables is due to
expire at the end of 1985. Assuming that the federal tax credits have
stimulated renewable energy development in Kentucky, there could be a decline
in that development with the termination of the federal tax credit. T

A discussion of three incentives that the General Assembly may consider
in 1984 follows:

(1) Provide an income tax credit for investments in renewable energy.

Tax incentive legislation has been introduced the last four sessions
and failed. Kentucky is one of only four states that has not
legislated any tax incentives for renewable energy development,
other than for gasohol production. Among the renewable energy advo-
cacy groups, there seems to be strong support for a tax credit simi-
lar to the federal tax credit. A tax credit is substracted directly
from the amount of income tax owed. Such an incentive, depending on
the size of the credit, can significantly reduce the high initial
cost of a renewable energy system. The revenue loss created by a
tax credit depends on the size of the tax credit, the participation
rate, and the duration of the credit. Tax credits have proved popu-
lar as a tax incentive. Twenty-six states now offer some form of a
tax credit. Other tax incentives that could be considered are sales
and property tax exemptions and income tax deductions for invest-
ments in renewable energy.

(2) Extend the Alternate Energy Development Fund.

Legislation and funding are needed if the Alternate Energy Develop-
ment Fund is continued. The fund was created by joint resolution
rather than by statute, and given $179,000 for the biennium. Pri-
vate businesses, state agencies, and local government units are eli-
gible to apply for the grants and loans, as are individuals.
Response to the fund has not been as strong as had been anticipated

and the General Assembly may want to change the structure of the
fund to make it more attractive to prospective applicants.

(3) Appropriate funds for life-cycle costing analysis of emergy systems
in state facilities.

Renewable energy systems and equipment usually cost more to purchase
than conventional items, but in the 1long run often are cheaper
alternatives because they are less expensive to run and frequently
last longer. Life-cycle costing of state energy systems would take
all of these factors into account and thus could encourage more use
of renewable energy resouces. The Finance and Administration Cabi-
net has indicated that they are addressing the directive in HJR 4
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internally whenever possible, but that they are limited in imple-
menting the 1982 legislation that requires the use of life-cycle
costing in the energy systems of state facilities, since no money
was budgeted to do so. The 1984 General Assembly may want to appro-
priate sufficient funds to insure that the life-cycle costs of
energy systems in state-owned facilities are considered in the
future. This incentive, unlike the other two discussed, could actu-
ally save the state money, since energy costs now represent over
one-third of the state's budget for maintaining its facilities.
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DECRIMINALIZATION OF PUBLIC INTOXICATION
Prepared by Robert Gray

Issue

Should funds be appropriated for the implementation of HB 370, which
decriminalizes the offense of public intoxication effective July 1, 1984, or
should a less costly alternative to total decriminalization be proposed?

Background

The 1980 General Assembly enacted Senate Bill 214, which decriminalized
the offense of public intoxication effective July 1, 1982, but appropriated no
funds for its implementation. The law provided that a person intoxicated in a
public place be taken home, to a treatment program, or if no treatment is
available, to a place of detention. Decriminalization did not apply to the

offense of driving under the influence. In 1981, a Cabinet for Human
Resources Task Force examining decriminalization estimated the cost of imple-
mentation - to establish additional treatment facilities, train officers, and

provide transportation of the publicly intoxicated to appropriate locations -
at $3.3 million. In order to genmerate the necessary funding, the task force
recommended that (1) a "dedicated alcohol premium'" be levied on all alcoholic
beverages to fund treatment programs and (2) implementation of SB 214 be
delayed until July 1, 1983, to allow time for the necessary treatment programs
to be developed.

In response to these recommendations, the 1982 General Assembly enacted
HB 370, which delayed the effective date of decriminalization of public
intoxication until July 1, 1984. Legislation to impose a dedicated alcohol
premium on alcoholic beverages was considered by the 1982 General Assembly but
not passed. The status of decriminalization is much as it was prior to the
1982 session, except that the current cost of implementation is estimated at
$4 to $4.5 million. Unless new sources of revenue are developed, the law's
effective date will have to be delayed further or the provisions of
decriminalization will have to be modified to allow implementation at a
reduced cost.

Discussion

Several of the more promising sources of revenue for decriminalization
appear to have a reasonable relationship to the use and abuse of alcohol.
These sources are the dedicated alcohol premium, fines assessed for the
offense of public intoxication, and the forfeiture of the assets and profits
of illegal drug activity. The dedicated alcohol premium is essentially a tax
levied at the wholesale level on all alcoholic beverages sold in Kentucky.
The premium would average one cent per drink (of wine, beer or distilled
spirits) and would generate estimated annual revenues of $14 million. All
receipts would be placed in a special fund and used solely for alcohol and
drug abuse programs. Proponents of the premium argue that the burden of pro-
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viding funding for treatment programs would be shifted from the general public
to those people who consume alcoholic beverages. Opponents see the premium as
an additional tax on a product that is now sufficiently taxed.

Another funding source is the fines paid by the publicly intoxicated.
This method would involve diverting such fines from the court system into a
special fund for treatment. However, the use of fines would generate a
limited amount of revenue, because many persons arrested for PI cannot pay the
fine. Based on the amount in fines now paid for public intoxication, this
proposal could generate annually approximately $500,000. The total could be
increased by adjusting the $250 fine for public intoxication accordingly.

The third measure, forfeited assets of illegal drug dealers, has been
suggested in the form of a model law by the Federal Drug Enforcement Adminis=
tration. Under the model law, all assets and profits involved in illegal drug
transactions (including the drugs, cars, money, houses, boats, bank accounts
and similar property) would be seized and forfeited to the state to be used
for treatment and law enforcement activity. Kentucky law does provide for the
forfeiture of property (such as cars, aircraft and money on hand) used in drug
transactions, but all forfeited monies go to the general fund. The model law
extends the items subject to forfeiture. The total amount of revenue gener-
ated would depend on the nature of property forfeited, but estimates range
from $500,000 to $1 million annually.

As an alternative to the measures identified, if the $4 to $4.5 million
needed to implement decriminalization cannot be generated, the law could be
amended to reduce the implementation cost. Such amendments could include:

(1) Making the offense of public intoxication a violation ($100 fine)
instead of a Class B misdemeanor ($250 fine or 90 days in jail, or
both);

(2) Providing for court ordered treatment or a jail term if an offender
refused to pay a fine or had a specified number of violations in a
given period (such as 3 violations in 12 months).

These amendments would permit the courts to retain control over those intoxi-
cated in public yet remove them from jails, where their maintenance is a great
expense. A jail sentence could still be used as a last resort or as leverage
for persons who might not voluntarily seek treatment. The need for additional
treatment facilities would be reduced by referring only repeat offenders to
treatment programs, rather than all persons who are intoxicated in public.

Assuming the 1984 General Assembly affirms the support it has given the
concept of decriminalization in 1980 and 1982, the question will be whether
new sources of revenue should be developed or whether existing funds should be
diverted from the criminal justice system to fund a modified form of
decriminalization of public intoxication.
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COMPOSITION OF THE CERTIFICATE OF NEED BOARD
Prepared by Carol Whitty
Issue

Should the composition of the Kentucky Health Facilities and Health Ser-
vices Certificate of Need and Licensure Board be expanded to include a broader
range of provider and consumer groups, or limited to a small group of full-
time professional board members?

Background

The Kentucky Health Facilities and Health Services Certificate of Need
and Licensure Board (CON Board) was created by the Kentucky General Assembly
in 1972. The Kentucky certificate of need program was part of the federal
health planning initiative to regulate health facilities and services, first
enacted in the Partnership for Health Act of 1966. The broad purposes of both
the state and federal programs were to provide for the orderly development of
health facilities and services, and to insure the availability and equal
access of quality health services to all citizens at a reasonable cost. The
Kentucky Act authorized the CON Board to issue certificates of need and
licenses, to promulgate administrative regulations establishing standards for
health facilities and services, and to enforce its own actions. The facili-
ties and services most affected by the 1972 Act included hospitals, nursing
homes, emergency care services and mental health services. Private
physician's offices were specifically exempt from the requirements of the
certificate of need program.

The initial composition of the CON Board included fifteen members
appointed by the Governor, representing the following groups:

members--Kentucky Hospital Association

members--Kentucky Nursing Home Association

members--Kentucky Medical Association

member--Kentucky Nurses Association

member--Kentucky Dental Association

members--Consumer with an interest in education, rehabilitation, mental
health, home care, or ambulatory care

3 members--Consumers-at-large

N e L e

In 1974 the Act was amended to add one member to the CON Board representing
the Kentucky Pharmacists Association. 1In 1980, the Act was re-enacted as KRS
216B. The term "Kentucky Nursing Home Association" was changed to the '"Ken-
tucky Association of Health Care Facilities," which continued to have two mem-
bers on the Board.

KRS Chapter 216B requires health service providers to obtain a certif-
icate of need if they wish to: (1) establish a new health facility; (2) obli-
gate capital expenditures above a certain minimum amount; (3) make a substan-
tial change in bed capacity or services; (4) acquire major medical equipment;
(5) change location; or (6) transfer a previously approved certificate. In
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determining whether a given proposal is needed, the CON Board uses a series of
statutory criteria relating to whether the particular proposal is consistent
with the State Health Plan, whether the facility or service meets an identi-
fied need and is geographically accessible, whether there are the necessary
inter-relationships and linkages with other services and facilities, whether
the proposal is excessively costly or economically feasible, and whether the
proposal will result in high-quality services. Special needs of health
maintenance organizations are given consideration. The State Health Plan is a
document developed by the State Health Planning Council which describes the
health and mental health needs of the population.

The facilities and services most affected by the Act have greatly
expanded, due to technological innovations in health services, federal funding
and reimbursement for primary care, renal dialysis and alternatives to insti-
tutional care, such as home health, and the diversification of the “health
industry during this period. By 1982 the CON Board was setting standards for
and regulating such diverse facilities and services as primary care centers,
ambulatory surgical centers, hospices, renal dialysis facilities, health
maintenance organizations, rural health clinics and home health services.
This change in focus might have resulted in over-representation of some ser-
vices and facilities on the CON Board and under-representation of others.
Thus, the evolution of the health care delivery system was not necessarily
reflected in the CON Board composition.

The CON Board is staffed by the State Health Planning Agency out of the
Cabinet for Human Resources. The national health planning legislation has
been revised by Public Law 93-641, the National Health Planning and Resources
Development Act of 1974 (later amended in Public Law 96-79), which created a
network of state, regional and local agencies with greatly expanded authority
over health facilities and services. The new federal legislation required the
state CON Board to conform to a number of federal requirements regarding the
types of review proposals to be covered by the state law, review procedures
and criteria and required definitions. There are no specific requirements
regarding CON Board composition. The penalty for non-conformance with federal
requirements is a substantial loss of federal health funds.

Although forty-nine states have adopted a certificate of need statute for
reviewing capital costs, the location of the decision-making authority varies
from state to state. In approximately one-third of the states, the decision
of whether to approve or deny a certificate of need is made by a state govern-
ment official or agency, similar to Kentucky's State Health Planning Agency.
Most of the remaining states have CON Boards appointed by the governor with
nominations by local planning agencies and professional associations. Five
states have full-time professional health facilities commissions of three to
six members who may act as either the only administrative decision-making
authority or as an appeals body from the decision of a state official or
agency.

State statutes establishing health facilities commissions generally
include provisions regarding the composition of the commission, qualifications
of commissioners, duties, renumeration, and conflict of interest. For
example, the Oklahoma Health Planning Commission consists of the State Commis-
sioner of Health, Director of Health, the Director of the Department of Human
Services and two members appointed by the Governor. The two lay members must
be individuals who have not been members of a health care profession, and have
not had a material financial interest in health care. The Commission has
authority over all health planning activities, including the certificate of
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need program. The Texas Health Facilities Commission is under the direction
of three commissioners appointed by the Governor, with the advice and consent
of the Senate. The Governor may not appoint to the Commission any person who
is actively engaged as a health provider or who has any substantial pecuniary
interest in a facility. The Commissioners are entitled to a salary and travel
expenses within the limits of legislative appropriations. The Commission
makes all decisions related to the Texas certificate of need program. The
Mississippi Health Care Commission has six members, appointed by various
elected state officials. The Commission has four consumers and two providers.
A commissioner may not participate in certificate of need decisions if he has
any fiduciary interest in the proposal. The Commission is responsible for all
health planning determinations.

Studies of the effectiveness of certificate of need programs nationwide
in meeting their varied objectives have had mixed results. Most studies have
utilized pre-1976 data, before most programs became fully operational. Most
commentators agree, however, that certificate of need alone can accomplish
only a small fraction of cost containment goals. The major deficiency identi-
fied in the certificate of need program is its inability to change the quan-
tity and intensity of services provided; or to affect the total amount of
capital investment in the health care industry, since many capital costs are
not covered under the CON expenditure limitations.

There is considerable controversy regarding the Kentucky CON Board and
its performance in reducing or containing the substantial increase in health
care costs. Data compiled by the State Health Planning Agency indicates that
in 1982 less than 8% of all proposals were denied by the CON Board. In 1982,
$385 million in capital expenditures were approved; only $2.5 million were
denied - less than 1%. Nationwide, an average of 15% of capital expenditure
costs are denied. The total amount of capital expenditures approved in Ken-
tucky has increased dramatically since 1979, from $98 million in 1979 to $385
million in 1982.

There is evidence that the certificate of need program has been generally
unsuccessful in complying with the General Assembly's mandate as outlined in
KRS Chapter 216B. The high approval rates, the belief that orderly develop-
ment of health services has not been achieved and that geographic imbalances
have not been corrected, the lack of development of less cost-provocative and
preventive services, such as primary care and home health services, and the
proliferation of duplicative high technology services are reasons cited for
the dissatisfaction with the CON program. Defenders of the program have
described the improved community input and public accountability, the develop-
ment -of a more complete and accurate data base on health facilities and ser-
vices, and a broader planning outlook by providers as program strengths. Both
its defenders and detractors agree that there is some confusion in the goals
and philosophical underpinnings of the program, and difficulty in reconciling
the twin objectives of increasing availability and quality of services while
at the same time containing health care costs.

Discussion

The composition of the CON Board, with its majority of health care
providers and dual representation of provider organizations, has been cited
as one of the major reasons for the high approval rate of certificate of need
proposals. A number of health care provider organizations, representing pri-
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mary care services, home health services, health maintenance organizations,
mental health centers and hospices are not members of the CON Board, even
though their members are greatly affected by its proceedings. Consumer advo-
cacy groups for older persons, children, women and low-income persons, who are
often disproportionately affected by Board decisions, are not represented.
The Board membership also includes some professional organizations which are
not directly affected by the operation of the certificate of need statute,
such as dentists and pharmacists. Similarly, major payors of health services,
such as those employers comprising the Governor's Coalition of Payors to
Address Health Care Costs, are not members of the CON Board.

Thus, proposals for changing the composition of the CON Board are to
broaden the number of provider groups with Board membership, to eliminate dual
representation of some provider groups, to provide for a majority of con-
sumers, to add payors, and to specifically enumerate certain categories of
consumers to be represented on the Board.

Another proposal is to reconstitute the CON Board into a small Health
Facilities Commission of three to six full-time professional board members.
As described earlier, Oklahoma, Texas and Mississippi have formed health
facilities commissions. The Commission would perform duties similar to those
of the existing CON Board. In Kentucky, the operation of such a Commission
might resemble the Public Service Commission, which has three full-time com-
missioners appointed by the Governor.

The advantages of the commission model are that the commissioners, who
are working in a full-time professional capacity, would have sufficient time
to develop the needed expertise to comprehend the complex proposals submitted
by health care facilities through the certificate of need process. Presumably
commissioners would be less subject to the pressures inherent in a
community-based planning process. Consumers and providers would continue to
be afforded ample opportunity to be heard through the public hearings and by
addressing the Commission on matters of concern. If the commission model were
adopted, a major disadvantage would be that the ideal of citizen-provider
collaboration in deciding on the addition and expansion of health facilities
and services in the Commonwealth would not be realized. In addition, major
providers, such as hospitals and nursing homes, would not have direct repre-
sentation in the self-regulation of their respective industries. Providers
would likely experience frustration in attempting to educate lay commissioners
regarding the complex health care delivery system. Consumers might be
inhibited from meaningful input in the decision-making process.

The issue of health care cost containment has received increasing public
attention, due to substantial increases in health insurance premiums for
employers, cutbacks in the Medicaid and Medicare programs and the continuing
concerns about funding for indigent care. The General Assembly is faced with
devising the best possible solutions to a difficult problem. The determi-

nation of the appropriate composition of the CON Board is a key decision in
these efforts.

126



OTHER ISSUES RELATING TO HEALTH AND WELFARE

Sunrise Law for Health Occupations and Professions

Issue

Should Kentucky adopt a "sunrise law" containing criteria for legislators
to use in evaluating the need to regulate presently unregulated health occupa-
tions and professions, such as lay midwives, physicians' assistants and dental
laboratory technicians? T

Background

Each biennium legislators are asked to enact practice and licensure acts
for an ever increasing variety and number of health occupations and profes-
sions. To provide a comprehensive and systematic method to evaluate the
necessity and desirability of statutory recognition, several states have
enacted "sunrise laws." Proponents of statutory recognition must demonstrate,
by satisfying criteria set out in the sunrise law, that the proposed legis-
lation will enhance the public health and welfare. For example, proponents
may be asked to show that consumers lack the necessary knowledge to evaluate
practitioners of the health service in question. In such a case, licensure

could guarantee minimal competence and thereby protect public health and wel-
fare.

An issue for Kentucky is whether sunrise legislation is desirable and, if
so, what criteria it should incorporate.
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Continuation of Group Health Insurance Benefits

Issue

Should out-of-state health insurers be required to comply with KRS
304.18-110, on continuation of group health insurance benefits?

Background

The 1974 Kentucky General Assembly enacted KRS 304.18-110 to provide Tor
the continuation of group health insurance coverage after termipation of
membership in the group. The statute was subsequently amended at the 1980 and
1982 Sessions of the General Assembly. The statute provides that when a
person terminates employment or membership in a group, the insurance company
must notify the employee of his right to continue the coverage for nine
months. The employee also has the right to convert his group coverage to an
individual policy. The statute protects a terminated employee from suddenly
having no health insurance coverage. This is particularly important if the
employee or the employee's spouse is pregnant. Since an insurance company
will not provide maternity benefits before a new policy is nine months old,
the terminated employee would have no maternity coverage if he didn't have the
right to continue his current group coverage.

A recurring problem since the enactment of the statute has been the
limitation on the applicability of the laws. The statute applies only to
group health insurance policies "delivered or issued for delivery in this
state.” This restriction denies the benefits of the statute to those
Kentuckians who are covered under a policy which was delivered or issued for
delivery at the employer's headquarters, located in a state other than Ken-
tucky. Whether Kentucky could subject policies issued in other states to the
provisions of KRS 304.18-110 remains a question. However, on April 20, 1982,
the Kentucky Supreme Court adopted the "grouping' of contacts doctrine," in
Breeding v. Massachusetts Idemnity and Life Insurance Co., 633 S.W. 24 717
(Ky., 1982). In Breeding, an accidental life insurance policy was purchased
in Kentucky from a car rental agency. The court held that Kentucky law
applied, even though the master policy was delivered to the Delaware headquar-
ters of the car rental agency. In light of Breeding, it would appear that the
Kentucky General Assembly could amend KRS 304.18-110 to require compliance
with its provisions by policies delivered in another state.
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Price Disclosure in the Health Care Industry

Issue

Should hospitals, physicians and other providers be'required to disclose
their charges to consumers and employers?

Background

The steady rise in health care costs has prompted a serious examination
of the underlying market forces in the health care industry. Most economists
agree that heavy reliance on health insurance and a cost-based reimbursement
system have resulted in relative insensitivity of consumers, employers and
providers alike to the cost of care. This situation is changing rapidly.
Consumers are being asked to pay a larger portion of their health care
expenses through higher co-payments and deductibles on their insurance poli-
cies. Employers have reached the outer limits of their ability to subsidize
the health insurance premiums of their employees. Medicare and Medicaid have
enacted limitations on payments for hospital and physician services, causing
greater cost-consciousness among health providers.

Consumer knowledge regarding the cost of health care services rendered is
considered to be an essential ingredient in infusing more competitive market
forces in the health care sector. Consumers are generally not provided
information about charges in physician's offices or hospitals unless they spe-
cifically inquire; once admitted to a hospital, consumers lose control over
the scope and quantity of services provided. The physician making the deci-
sion about hospital tests, procedures and length of stay of the patient may
not be aware of the cost implications. In the case where the hospital bills

the insurance company directly, the consumer never actually sees an itemized
bill. '

Employers are similarly not provided information comparing the cost of
health services. This type of information is wvaluable in designing
cost-effective health insurance coverage for employees. Such innovations as
preferred provider organizations, wherein the employer agrees to pay for only
those services delivered by certain cost-efficient providers, necessitate
disclosure of comparative cost data. Other cost containment decisions, such
as whether to mandate outpatient surgery or to contract with a health mainte-
nance organization, depend upon the availability of cost data.

Approximately twenty states have enacted legislation requiring hospitals,
physicians or other providers to disclose their charges. The statutes often
designate a rate disclosure agency, which collects the information on hospital
rates and budgets, physician fees, nursing home rates and other charges, and
makes the information available to the public. For example, hospitals may be
asked to post daily room rates and laboratory fees as well as average charges
for common diagnoses. Physicians might be asked to make available fees for an
initial office visit, follow-up visits, and visits in the hospital. Fees for
common surgical procedures might also be requested. Information can be pub-
lished in a yearly handbook, or publicized through the media in specific geo-
graphic areas.
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Some providers have objected to price disclosure as-a violation of pro-
fessional ethical standards. It is argued that a 1lack of uniformity among
hospital rate structures and physician fee schedules make comparison diffi-
cult. Another fear is that consumers may utilize low-cost providers without
discriminating as to the quality of care delivered.

There is no evidence to show that rate disclosure programs alone have
achieved significant reductions in health care cost inflation. However, rate
disclosure is widely considered to be a necessary first step in increasing
community awareness regarding the cost of health care, and in creating an
environment where competitive market forces can begin to operate. '
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Family Responsibility

Issue

Should adult family members be required to make financial contributions
to a parent residing in a nursing home when the care of the parent is financed
by Medicaid?

Background

Since the enactment of the program in 1965, federal Medicaid law has pro-
hibited the states from holding family members financially responsible for the
costs of Medicaid services provided to a relative, except in two limited
circumstances: where the beneficiary is a spouse, and where the beneficiary is
a minor or disabled child. Further, since 1971 neither the Medicaid statute
nor the regulations of the U. S. Department of Health and Human Services have
permitted any state to force adult children to subsidize the nursing home care
of their parents.

In February, 1983, however, the Health Care Financing Administration of
the Department of Health and Human Services published a new guideline in the
State Medicaid Manual which would permit states, under certain conditions, to
require adult family members to support adult relatives without violating the
federal Medicaid statute. Under the new policy, states would have the option
to require family contributions if the requirement is made pursuant to a
state-enacted statute of general applicability and not just as a Medicaid plan
provision. That is, the law may be restricted to Medicaid recipients, but
must apply to all nursing home patients. Further, the Medicaid applicant or
recipient must actually receive the income, as opposed to the state's deeming
it available to the recipient.

If such a law were enacted, the General Assembly would be able to deter-
mine who is a relative, how much relatives must contribute, and the methods of
enforcement. Cabinet for Human Resources officials have determined that such
legislation could result in a minimum savings of ten percent ($17.1 million)
annually in the long-term care area.

Proponents of such legislation include the National Governors' Associa-
tion and the American Health Care Association. Such groups think the proposal
would aid the financially strapped Medicaid Program by conserving limited
funds for those most in need. Opponents state that it would be impossible for
states to enforce within and beyond state boundaries, administrative costs
could be prohibitive, and filial responsibility laws represent unjustified
government intrusion in family life.
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Formaldehyde
Issue

Should Kentucky warn consumers of possible adverse health effects associ-
ated with exposure to formaldehyde vapors released from building materials and
other substances? o

Background

Formaldehyde is an integral ingredient in a wide variety of consumer
products, including insulation and building materials. High concentrations of
the chemical have been measured in manufactured housing, a type of housing
used by a tenth of Kentucky's citizens.

In 1982 a federal agency banned ipsulation containing formaldehyde,
- because of adverse health effects experienced by some persons exposed to the
insulation and because of its link with nasal cancer in laboratory rats. 1In
April of 1983, a federal court vacated the agency's action on grounds that the
evidence wasn't strong enough for a ban.

Scientific opinion is divided on the severity of the problem and on how
many and what types of people are at risk. An issue for legislators is
whether they should alert consumers to possible problems through product warn-
ings and consumer education programs or wait until more is known.
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CONFIDENTIALITY OF ADOPTION RECORDS
Prepared by Pat Hopkins

Issue

Should adult adoptees be allowed access to their adoption record§,
including identity of birth parents?

Background ) -

Kentucky follows the general pattern of adoption statutes in sealing
adoption records, permitting opening only upon order of a court for good cause
shown. This practice effectively prevents disclosure at any time of the iden-
tity of the birth parents to an adoptee or the identity taken by the adoptee
to the birth parents.

Very recently, several states have made changes in their disclosure stat-

utes. Some allow certain disclosures of genetic information for medical pur-
poses, without disclosing identity. A very few have opted in favor of full
disclosure. Kentucky adopted a sibling disclosure statute in 1982, allowing

adult children to attempt to locate known siblings. Otherwise, Kentucky's law
has remained the same.

There has been a nationwide push in the past ten years by adult adoptee
organizations for access to adoption records. Members of these groups are
interested in meeting their birth parents. They have made several appeals to

the committee, bringing adopted adults with their birth parents to meetings to
testify as to the circumstances and effect of their reunions. :

Discussion

Three broad possibilities present themselves:
1. Leave the sealed adoption records statutes in place.

2. Permit disclosure of medical information, without disclosing identity
of birth parents.

3. Permit full disclosure of all information to the adult adoptee.

The arguments presented were:

1. Sealed records -- Insures privacy of all parties, the birth parents,
the adoptive parents and the adoptee. Prevents an adoptee from get-
ting to know birth parents.

2. Medical information disclosure only -- Insures privacy to all parties

but also allows disclosures which could be of inestimable value to
the child in medical situations. Again, the adoptee is prevented
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from getting acquainted with his birth parents.

3. Full disclosure -- Provides all information. Adoptee can become
acquainted with birth parents. Privacy of all parties -- adoptee,
adoptive parents and birth parents -- subject to invasion.

The legislature must weigh the rights of all these parties and attempt to
legislate in such a manner as to be fair to all.
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GUARDIANSHIP IN INCOMPETENCY CASES

Prepared by Pat Hopkins

Issue

Should KRS Chapter 387, relating to guardianship, which became effective
July 15, 1982, be changed?

Background -

In the 1980 session, an omnibus bill was introduced to effect widespread-
changes in the guardianship law of Kentucky. Problems had arisen in the
public welfare and advocacy areas of state government when persons who had
been declared incompetent applied for aid. In many instances, persons had
been declared incompetent by the courts but no one had been appointed as
guardian for the incompetent person. No one could act in his behalf in agree-
ing to medical or surgical treatment or in receiving any public assistance.
Originally, the bill was to be merely a simple requirement for appointment of
a guardian at the time a person was declared incompetent. The drafters,
noting many other problems in the system, expanded the bill to its present
size.

The bill was passed in 1980, to take effect in 1982. During the 1980-82
interim, the committee studied the bill in depth and made many changes, which
were passed in 1982

Since July, 1982, the statute has been implemented by the courts. Prob-
lems have arisen in several areas, and these have been presented to the
interim committee.

Discussion

The statute mandates the preparation of an interdisciplinary report on
each person who is alleged to be incompetent. The report must be prepared
after examination of the patient by three persons: a physician, a psychologist
and a social worker. The cost of this examination, plus the report and the
appearance of these examiners as witnesses at the hearing, must be borne by
the county. The financial burden has become considerable in some counties.

An  additional problem is the 'forced embarrassment'" and "coerced
humiliation" for incompetents and their families. The alleged incompetent
must appear at the public hearing on his case.

The cost of a separate jury trial in each case is another matter causing
financial concern regarding the judicial budget. In Jefferson county, hear-

ings are held nearly every day, necessitating a new jury each time.

Some complaints are heard concerning tracing of title to property handled
by guardians. Suggestions as to proper filing of certificates of disability
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have been made.

The Legislative Research Commission has authorized the establishment of
a subcommittee on guardianship to seek feasible appropriate solutions to the
problems outlined above.
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OTHER JUDICIAL ISSUES

Contributory Negligence

Issue

Should Kentucky abolish contributory negligence as an absolute bar to
recovery and adopt legislatively the doctrine of comparative negligence, which
weighs the comparative fault of the parties involved and directs that an award
be made accordingly.

Background i .

The doctrine of contributory negligence in Kentucky was created by judi-
cial decree rather than by an act of the General Assembly. Pursuant to this
doctrine, one cannot recover at all if he is guilty of even a small amount of
negligence. In recent years, there has been a move to abolish this doctrine
and replace it with the doctrine of comparative negligence, which permits a
consideration of the degree of fault of each of the parties involved and
directs that an award be made accordingly. Presently, there are thirty-nine
states that have adopted the doctrine of comparative negligence, many by
legislative action, others by judicial decree. This obviously places Kentucky
among the minority of states. In a recent article entitled "Contributory
Negligence on the Decline," (Kentucky Bench and Bar, January, 1982), Glen
Bagby pointed to some recent decisions in Kentucky which "may show a judicial
path toward adoption of comparative negligence in Kentucky." There have been a
number of attempts to replace the doctrine of contributory negligence in Ken-
tucky with that of comparative negligence. 1In 1974, 1976, 1980 and 1982,
legislation was considered by the General Assembly which would have abandoned
the doctrine of contributory negligence. Undoubtedly, based on the past
efforts, and the increasing dissatisfaction among many members of the Kentucky
Bar with contributory negligence, there will be more attempts in the future.

Those advocating abandonment of the doctrine of contributory negligence
present arguments based on the inequities of the doctrine and their conviction
that if a person contributes a certain percentage to another person's injury,
he should be responsible for that percentage of the award. Those who are in
favor of the present system argue that if you adopt a doctrine of comparative
negligence, you would allow a person to recover who shared in the wrongdoing.

Alternatives

1. Do nothing -- leaving the question to the courts. In effect, this
will retain the doctrine of contributory negligence until changed by
Jjudicial decree.

2. Adopt the "pure" or "modified" form of comparative negligence. The
"pure" form of comparative negligence apportions liability in direct
proportion to fault in all cases. The "modified" form precludes
recovery by the plaintiff if his negligence is equal to or greater
than that of the defendant.

139



Capital Punishment

Issue

Should the General Assembly enact a new means of execution, leave the
situation as is, or abolish capital punishment?

Background

At present there have been no executions in Kentucky since 1962.
Although there are persons awaiting execution on death row, most of- their
cases are under appeal and there is doubt whether all will be executed. One
segment of the population feels that electrocution, now the predominant method
of execution in the United States, should not be abolished, that it is suffi-
ciently humane, and that the death penalty represents a deterrent to crime.

Another portion of the population feels that the death penalty should
remain in effect, but that a change should be made to a more humane method of
execution. The method most frequently suggested is that of lethal injection,
in which a combination of fast-acting paid killers and poison is injected into
the veins of the condemned. This method was first used in an execution in
Texas and is now authorized in several other states. Opponents state that the
use of lethal injection under medical supervision is a contravention of medi-
cal ethics, while others question the painless nature of the combinations or
the time required for the drugs to have the desired effect.

Another portion of the population feels that the death penalty itself is
inappropriate. They feel that it is not a deterrent. Many oppose it on reli-
gious or moral grounds. They would replace the death penalty with 1life
imprisonment or life imprisonment without parole or simply a long sentence
without parole. Opponents of the life without parole system feel that it
places the inmate in a situation where he can commit any future crime, such as
escape, with impunity, since no additional penalty can be added to his life
without parole sentence. Some penal authorities feel that these circumstances
may create a less governable prisoner. Others site the cost of incarcerating
a man for such long sentences and the consequent overcrowding of prisons,
while others feel that capital punishment is still an appropriate penalty and
should not be eliminated.
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Drunk Driving Legislation

Issue

Should the General Assembly enact tougher drunk driving legislation and,
if so, what form should it take?

Background

Deaths and injuries from drunk driving are increasing and it is allegéd
that drunk drivers are not punished severely enough for the deaths and inju-
ries they cause, and that current laws do not deter drunk driving.

One proposal solution is to require mandatory jail time for drunk driv-
ing. This, proponents state, will increase awareness of drunk driving,
appreciate the penalties, and deter drunk driving. Opponents state that this
solution will increase the load on already overcrowded jails but not reduce
drunk driving, since the contend that alcoholism is a disease and not
treatable by incarceration. Increased fines are also advocated by the propo-
nents of new legislation, as a means of calling attention to the problem and
as a deterrent. Opponents argue that this would be a "rich man's law,"
whereby the wealthy could purchase their way out of trouble, while others
argue that since the poor cannot pay they might escape punishment altogether.
Another suggestion is to require mandatory alcohol education programs. Propo-
nents say that this would more effectively treat the disease of alcoholism and
might deter some persons from drinking and encourage alcoholics to seek treat-
ment. Opponents argue that such a program may be too costly, while others
argue that it would not constitute sufficient punishment. Lengthening license
suspensions for drunk driving is yet another possibility. Supporters argue
that this would keep the drunk driver off the road for a longer period time,
cause him to think more seriously about his drinking problems, and be an
effective deterrent to repeat offenses. Those opposed say that the person may
lose his job and become a public charge or that he might continue to drive
anyway. They also state that those under suspension cannot get insurance and
thus if they have an accident the victims are less likely to be compensated.
A compromise effort has been proposed whereby an "occupational™ license would
be issued, permitting driving to and from work or for emergencies, allowing
the person to save his job and his insurance. Opponents argue that this prac-
tice would be difficult to police and that persons would cheat on the driving
limitations. Various other proposals, such as mandatory public work, have
also been put forth, but have been opposed because of the costs of supervision
or possible legal liability on the part of supervisors.

141



Jury Sentencing vs. Judge Sentencing

Issue
Should Kentucky retain jury sentencing or move to judge sentencing?

Background

Judges and some others believe that jury sentencing in Kentucky is obso-
lete, leads to unfairness, and should be replaced by judge sentencing in crim-
inal cases. -

Jury sentencing has been the rule in Kentucky since the founding of the
Commonwealth. Supporters of retention of jury sentencing argue that since a
person may be tried by jury he should be sentenced by that jury. They feel
that judge sentencing would be no fairer than the present method and that
judges develop lenient or tough stands that may prejudice their sentencing.
They also argue that sentences pronounced by judges vary as do those by
juries. Opponents maintain that juries do not know the defendant's past
record and frequently sentence on the appearance or the demeanor of the
defendant. They also contend that jury sentences in the same court vary and
that penalties are not uniform.

Supporters of judge sentencing argue that judges do the sentencing in
nearly all criminal cases now. Only in cases tried by a jury is the sentence
handed down by the jury. They contend that since the judge knows the past
record of the defendant, the sentence can be more appropriate to the crime and
that, over all, judge sentences are more consistent. Opponents believe that
judge sentences can be consistently lenient or tough, depending on the nature
of the judge, that when viewed on a statewide basis, judge sentences are also
inconsistent, and that people who are tried by a jury have a right to be sen-
tenced by that jury.

Some supporters of both views feel that a possible compromise would be
dividing the trial into two phases, as is currently done in capital cases. In
the first phase the jury considers the guilt or innocence of the defendant in
the traditional manner, without knowing the past record of the defendant. If
the defendant is found guilty the jury then examines the defendant's past
record and other relevant information before deciding on the penalty. In this
method the jury would then have the same information as the judge with regard
to the defendant. Opponents of this system feel that it is unduly
complicated, would lengthen trials, and would be more costly. They feel that
while juries have little problem in determining guilt or innocence they gener-
ally have problems in assessing penalties and that a judge could make this
determination much more expeditiously.
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JOB TRAINING PARTNERSHIP ACT

Prepared by Cindy DeReamer

Issue

Should the 1984 General Assembly enact enabling legislation under the Job
Training Partnership Act of 19827

Background -

The Job Training Partnership Act (JTPA), P.L. 97-300, establishes pro-
grams to prepare unskilled youth and adults for employment. It does this by
creating training opportunities for the economically disadvantaged and others
who have serious barriers to employment. The act contains special provisions
for summer youth employment and training programs, dislocated and older work-
ers, native Americans, migrant and seasonal farm workers, and veterams. It
also contains amendments to the Wagner-Peyser Act and the Social Security Act
to implement these goals.

JTPA represents a major change in federal employment and training policy.
Unlike previous federal programs in this field, it gives states and localities
substantial choice about the direction of their own employment and training
programs. A key factor to understanding JPTA is that these services are
delivered on the local 1level through agreements by the public and private
sector. Also, JPTA provides state legislatures, for the first time, with an
opportunity to play a significant role in planning and overseeing policy for
the increasingly important field of job training.

JTPA's emphasis on the partnership between the public and the private
sector makes it very different from its predecessor, the Comprehensive Employ-
ment and Training Act (CETA). Unlike CETA, JTPA provides no funds for public
service employment. JTPA is strictly concerned with training. Seventy per-
cent of the approximately $38 million which Kentucky will receive under JTPA
must be spent on training. The remaining 30% is divided between administra-
tive and support services costs. Budgeting is further restricted by the fact
that of the core training monies, only 5% can be used by the governor for
.administrative activities. Seventy-eight percent of the core training funds
go directly to the local level on a formula basis. Of the core funds, 40% are
targeted for youth. Of the total funds allocated under JTPA, 75% are for the
disadvantaged.

The administration of JTPA is the responsibility of the governor, who
divides the state into service delivery areas (SDA's). Each SDA appoints a
private industry council (PIC). Membership of the PIC requires a variety of
individuals to be appointed, but the majority will be from the private sector.
More importantly, the PIC determines how funds will be spent on the local
level. The mandated role of the state legislature is to review and to comment
on SDA plans. The legislature may also advise the governor through membership
on the Governor's State Job Coordinating Council.

In order to monitor implementation of the Act, a wage and hour subcommit-
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tee of the Interim Joint Committee on Labor and Industry has been established.
Implementation is moving according to schedule, under the direction of the
state's Manpower, Services Division in the Cabinet for Human Resources, and by
October, 1983, the program is expected to be operational. The map below shows
the final SDA's, as designated by the governor:

FINAL DESIGNATION OF
SERVICE DELIVERY AREAS
April 4, 1983
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Discussion

As a form of block grant, JTPA will require major state involvement at
both the executive and legislative levels. Legislative involvement is called
for explicitly and implicitly in the act by references to the "state legis-
lature" specifically and to "state law" generally. Although it is clear in
the 1legislation that the governor has considerable administrative authority,
the state legislature may define its own role under JTPA by enacting enabling
legislation in 1984. The following highlights some of the areas which the
1984 General Assembly may want to consider in terms of possible legislation.

Under the Act, the state legislature has the right to review and comment
on local job training plans. Service Delivery Areas must make these plans
available for review and comment "to each house of the state legislatiire for
appropriate referral" not less than 120 days before the beginning of the first
of the two program years covered by the plan. The wage and hour subcommittee
of the Interim Joint Committee on Labor and Industry, which has been estab-
lished to monitor implementation of the Act, will be in a position to review
SDA plans to assure the legislature that the local plans are in compliance
with state law, as well as federal law, and with state priorities in economic
development, in education, and in interagency and interprogram coordination.

JTPA also requires the state legislature to have representation on the
Governor's State Job Training Coordinating Council. However, in this case,
legislative input has been seriously lacking: the legislature was not con-
sulted by the governor in the planning stages of the program, and there is no
legislative representation on the Council, even though such representation is
mandated by the federal Act. The 1984 General Assembly may want to enact
legislation which defines its role to the Council and which assures its repre-
sentation thereon.

The Act acknowledges the authority of the state Ilegislature to enact
implementing legislation for programs funded under the Act. This is an impor-
tant first in federal employment and training laws, as it recognizes the con-
stitutional role of legislatures as state policymaking bodies, as well as the
importance of proper checks and balances. The state of Maryland has enacted
legislation under the JTPA which establishes the program at the state level
and sets out the manner in which funds will be distributed under the state act
to the SDA's. Maryland has also established, in conjunction with JTPA, a
pilot tuition assistance program for the unemployed in vocational or technical

programs. The 1984 General Assembly may want to consider similar legislation
in this state.

The state is also required to set up fiscal control and fund accounting
procedures. Because of its fiscal responsibilities, the legislature may be
responsible for this or for providing some direction for it to occur.

The legislature may want to have a policy role in establishing procedures
for identifying eligible groups of dislocated workers for employment and
training assistance.

Finally, the legislature will have an important role in providing - the
matching funds required for the state to qualify to receive funding for
employment and training assistance for dislocated workers. This may be one of
the most important functions for the 1legislature to carry out, as the
Dislocated Worker's Program is generally seen as a most urgent function of the
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Act.

As a result of JTPA, the legislature may, if it chooses to do so, become
actively involved in the employment training, education, and the economic
development decisions and budget considerations associated with the new job

training program. (Information for this Paper was obtained from the National
Council of State Legislatures.)

148



UNEMPLOYMENT COMPENSATION
Prepared by Cindy DeReamer

Issue

What measures can the 1984 General Assembly take to generate sufficient
funds to pay the interest owed on loans secured by the state from the federal
unemployment trust fund for the payment of benefits?

Background

The unemployment insurance program in Kentucky, administered by the Divi-
sion for Unemployment Insurance in the Cabinet for Human Resources, pays bene-
fits to workers who become unemployed through no fault of their own. The cost
of these benefits is paid solely by Kentucky employers, who must pay both
state and federal taxes to maintain the unemployment insurance program.

The federal tax, which is currently 3.5% on the first §7,000 in wages
paid to each covered employe, is used to finance all state and federal admin-
istrative costs of the unemployment compensation system, to pay fifty percent
of extended benefits during periods of high unemployment, and to maintain a
federal trust fund from which an individual state may borrow whenever it lacks
funds to pay its unemloyment compensation benefits. However, employers pay
only .8% on their taxable wages to the federal fund, because they are entitled
to a credit of up to 2.7% on the federal tax if they pay contributions to a
state unemployment insurance trust fund under a federally certified state law.

The state tax, which may be used only for the payment of benefits, ranges
from 1.0% to 10.0% on the first $8,000 in wages paid to each covered employe.
There are currently five statutory rate schedules to reflect the status of the
unemployment insurance trust fund. When the fund is insolvent, the highest
tax schedule is put into effect. The variance in rates within the tax sched-
ule is dependent upon the -employer's experience rating, that is, the rate
derived by comparing the balance of his individual reserve account to his tax-
able payroll.

Until recently, Kentucky's UI trust fund was able to respond adequately
to changing economic conditions. Reserves built up during prosperity were
sufficient to meet increased benefit payments during recessions. Since 1981,
however, the UI trust fund has been experiencing serious financial difficulty,
and reserves have been depleted. The deterioration of the fund is due in
large part to a higher than average unemployment rate. Also, the impact of
changes made in the system which greatly expanded coverage was not fully
apparent until it became clear that the trust fund would be depleted.

Thus, Kentucky was forced to borrow $52.1 million, interest free, from
the federal government in February, 1981, to continue the payment of benefits
to jobless workers. In 1982, the General Assembly enacted several changes to
the UI system to restore solvency to the fund, including capping benefits and
increasing employer contributions. Based on projections available at the
time, the executive branch felt that the resulting benefit savings and revenue
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increases would preclude further borrowing and would restore solvency to the
fund. : '

Loans from the federal trust fund are required to be paid back within a
two-year period: any state defaulting on a loan will loose annually .3% of
the credit otherwise allowable to its employers for each year the loan remains
unpaid. The additional revenue collected by the federal government in this
manner is used to offset the amount owed.

It now appears Kentucky will not be able to pay back the $52 million it
owes by November 1, 1983, as required, and the state's employers will in all
likelihood pay an additional .3% to the federal government on their unemploy-
ment taxes for calendar year 1983. This will increase each individual covered
employer's total federal unemployment tax liability for 1983 from .8% to 1.19%
on the first §7,000 paid to each covered employe. If the remainder of the
loan is not repaid by November 10, 1984, the federal tax liability will
increase again by another .3% to 1.4% on the $7,000 base.

An additional reduction of .3% would have accrued each year thereafter if
Congress had not enacted the Omnibus Budget Reconciliation Act of 1981, which
capped the reduction at .6% under certain conditions. This act contained
several provisions granting relief to the 17 states owing collectively more
than $5.5 billion to the federal trust fund. But, in order to encourage the
states to enact legislation to restore solvency to their trust funds and at
the same time to discourage additional borrowing, the act imposed an interest
charge not to exceed 10% on loans to states made after April 1, 1982. 1In
addition, states were enjoined from making interest payments from their trust
fund accounts. In other words, states would have to impose higher taxes on
employers, or appropriate funds to pay the interest. Loans strictly for cash
flow purposes are exempted from the interest charge if they are paid back
within the calendar year in which borrowed and no additional loans are needed.

By the end of March, 1982, Kentucky's total interest free loans amounted
to $95.7 million. Following the 1982 legislative changes, however, Kentucky
borrowed an additional $8.6 million in April, 1982, for cash flow purposes.
During the summer of 1982 ecomomic conditions improved somewhat and the number
of benefit claims decreased, and Kentucky was able to pay back the $8.6 mil-
lion in August, 1982, to avoid an interest charge.

By October, 1982, however, the insured unemployment rate began to
increase, as economic conditions worsened. An additional $25.7 million was
borrowed in December to pay benefits and, as a result of this loan, interest
totalling $225,000 became payable on the $8.6 million borrowed in April.

The fact that interest was due and payable during 1982 was problematical
for Kentucky, since Federal statutes prevent such payments from the state's
unemployment insurance trust fund, directly or indirectly. Also, Kentucky's
General Assembly would not be meeting to address this issue until 1984.
Finally, a requested Attorney General's Opinion (82-541) concluded that funds
in a U.I. Penalty and Interest Account could be used to pay the interest due
in 1982.

By the end of that year, however, it became clear that the economic
situation had deteriorated far beyond anyone's expectations. Total benefits
paid from the trust fund for calendar year 1982 amounted to $343.3 million,
while employer contributions totalled $234.8 million, resulting in a shortfall
of more than $108 million. The loan balance as of December 31, 1982, equaled
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$121.4 million, $25.7 million on which interest was accruing.

During the month of January, 1983, the insured unemployment rate reached
a record 8.1 percent and for the first quarter of 1983 it was necessary to
borrow an additional $85.7 million for the payment of benefits, bringing the
total amount of interest-bearing loans to $111.4 million and total loan
liability to $207.1 million.

In March, 1983, Congress enacted the Social Security Amendments of 1983,
which includes provisions to provide yet additional relief to states owing
interest on loans made subsequent to April 1, 1982.

Under the amendments, a state may qualify for deferral of 80 percent of
the interest due for a fiscal year, effective for interest accrued in fiscal
years 1983, 1984, and 1985. A state will be required to meet certain condi-
tions to qualify for the deferral: a state must take no action to reduce its
tax effort or trust fund solvency; and it must have taken action after March
31, 1982, which increases revenues and decreases benefits by a total of 25%
the first vyear, and 35% and 50% the second and third years. Once a deferral
is approved, the state must continue to maintain its solvency effort. Failure
to do so will result in immediate payment of all deferred interest.

If a state does not pay interest charges when they are due, all federal
administrative funds will be withheld and the state's unemployment compen-
sation program will lose its certification. Under state law, if federal
administrative funds are withheld, additional taxes may be levied by the state
against the state's employers to recover the loss. Moreover, if the federal
government withdraws its certification of a state's UI 1law, the state's
employers will lose their 2.7% credit under the federal tax and must pay the
full 3.5% tax to the federal government. More simply, failure to pay the
interest would result in a loss of about $200 million to Kentucky's employers.

Discussion

The number one question facing the 1984 General Assembly is how to pay
the interest due on loans from the federal government for the payment of bene-
fits. Since federal law does not stipulate the source of funds for the pay-
ment of interest, except to prohibit a state from using funds in its unemploy-
ment insurance trust fund for such purposes, the practical result is that
states having to continue to borrow from the federal fund for the payment of
benefits will have either to impose higher taxes on employers to meet the
interest payments, or to pay the interest charges from their general funds.

The states currently owing interest have chosen to address this problem
in a variety of ways. For example, Michigan, owing more than $2 billion to
the federal government, is imposing a solvency tax on 1its negative balance
employers which will be used to pay the interest on its debt. Ohio's legis-
lature, on the other hand, has been appropriating on a biennial basis the
amount of interest due. Ohio is also a large debtor state and has borrowed
more than $2.1 billion. Missouri, owing about $90 million as of December 30,
1982, enacted legislation which will permit the state agency to assess its
employers on a yearly basis. The agency will project in June the amount of
interest due and assess the state's employers on a pro rata basis in accord-
ance with the size of each employer's payroll.
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According to projections issued by the executive branch in October, 1982,
Kentucky will have to make interest payments through 1986 as follows:

September 30, 1982 S .25 million
September 30, 1983 5 7.7 million
September 30, 1984 S 10.2 million
September 30, 1985 $ 6.1 million
September 30, 1986 5 1.7 million

If Kentucky qualifies for interest deferral in 1983 under the provisions
of the Social Security Amendments of 1983, these projections would be reduced
and payment of the interest would be extended over a longer period of time.

The following is a summary of possible legislation which the members “of
the 1984 General Assembly may want to consider in addressing the issue of
interest payments. ‘ .

General Fund Appropriation. In Kentucky, the legislature could simply
set aside funds to pay the interest. Since the executive branch is capable of
projecting the amount of interest due, it would be possible to know beforehand
how much money would be needed to pay the interest during the biennium. A
general fund appropriation would relieve the burden which would otherwise be
placed on Kentucky employers if a surtax were levied to generate the addi-
tional revenue needed to pay the interest.

|
Penalty and Interest Account. Some consideration might be given to using

funds in the P & I Account to pay the interest. In fact, funds from this
account were used to make the state's first interest payment in 1982.

Under Kentucky law, contributions unpaid on the date they are due are
subject to a penalty of one percent (1%) per month, not to exceed sixty per-
cent (60%) of the amount of such contributions due. The penalties collected
are deposited in the P & I Account and may be used for capital construction
costs and for the administration of the program.

Although the funds in the P & I Account may be considered a viable source
for the payment of interest, there simply isn't enough money in the account to
cover interest costs :in the vyears ahead. As of this writing, there was
approximately $4.9 million in the account and about $350,000 was credited to

: the account in 1982.

" Increase Penalty Provisions. The present penalty provisions, described
above, have been in effect since 1939, when the unemployment insurance program
was first enacted. If the penalties on unpaid contributions were increased,
funds in the P & I Account would also increase. However, there is no informa-
tion available at the present time to indicate whether sufficient funds for
the payment of interest could be generated by simply increasing the penalty on
unpaid contributions.

Employer Surtax or Assessment. The imposition of an interest charge is
especially difficult when a state's employers are already paying contribution
rates that are the highest in the nation; nevertheless, consideration of a
surtax raises the debate over whether a state's employers should carry the
burden of the increasing costs of growing unemployment.

A one-year employer surtax of .5% for instance, is capable of generating
enough money for the payment of interest for the next five years. But legis-
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lators would want to take care in choosing an interest financing mechanism
which generates so much revenue during the present economic conditions.
Because the economy is slowly improving, it would be better, perhaps, to
assess the state's employers on a yearly, pay-as-you-go basis, thereby spread-
ing out the cost of the interest so long as it is owed. Under the annual
assessment option, employers could be charged according to the size of their
payroll without consideration of the balance of their reserve accounts. All
employers would share the cost rather than just a few. '

In any event, the interest, of course, must be paid. If action is not
taken by the 1984 General Assembly to assure payment of the interest, the
entire UI program in this state will be placed in serious jeopardy, and the
state's employers will be unnecessarily burdened with a catastrophic increase

in unemployment taxes.
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COMPARABLE WORTH
Prepared by Linda Bussell and Joyce N. Crofts
Issue

Should the 1984 General Assembly mandate equal pay for jobs of comparable
worth to. reduce the comtinuing large wage differential -between males and
females in state government? ) ' -

Background

Nearly two decades have passed .since Congress epacted two historic reme-
dies to eradicate sex discrimipation in this country: .the Equal Pay Act (EPA)

of 1963 and Title VII of the Civil Rights Act of 1964 (Title VIL).

Generally, .the EPA, yhich was epacted as an amendment to the Fair Laber
Standards Act of :1938, .prohibits wage discrimination between males and females
who perform work, in the same establishment, that is equal in skill, respensi-
bility and effort. The "equal pay for equal work" standard does not apply to
‘Wages paid pursuant to established seniority systems, merit systems, produc-
tion quantity and quota systems, or any factor other than sex. o

Title VII of the Civil Rights Act of 1964 prohibits sex discrimination
with respect to compensation and conditions of employment. The exceptions to
the EPA 1listed above were made a part of Title VII by virtue of .the Bennett
Amendment.

Despite the enactment of these anti-discrimination statutes, the wage gap
between male and female workers in this country has not narrowed. In fact,
studies indicate that the wage gap may actually be increasing. According to
1981 figures from the U.S. Department of Labor, women workers earn, on the
average, 59¢ for each §1 earned by men. Comparable figures for Kentucky show
that in April 1983, women in the executive branch of state government earn on
the average 79¢ for each $1 earned by men.

Wage differentials continue to exist, not only between males and females
in Kentucky state government, but also between males and females in industry
and government throughout the country. This fact is not disputed. However,
there is considerable disagreement as to the causes of the wage differentials.
Studies have indicated that education, job experience, and other factors
account for only a small part of the wage differential in this country. Addi-
tional studies also indicate that a much larger part of the wage differential
is attributable to job segregation by sex (a situation where the occupants of
one job are predominately one sex). For example, according to 1982 figures
from the U.S. Department of Labor, 99% of all secretaries were women and 979
of all typists were women.

As discussed elsewhere in this publication, the Program Review and
Investigation Committee has recommended posting job vacancies and keeping a
Justification file for all promotions as a method to reduce the wage gap
between males and females in state government. Another method being discussed
is application of the concept of comparable worth. Comparable worth is gain-
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ing prominence in Kentucky and throughout the country.

Women's groups and labor unions have supported the concept of comparable
worth since the early seventies and are currently hailing the concept as the
major women's issue of the eighties. Approximately ten states are currently
in the process of studying the comparable worth concept to determine its use
in reducing the wage gaps between male and female employees. Such study is
currently being conducted by the Legislative Research Commission as a result
of a study resolution enacted by the 1982 General Assembly. This study is
scheduled for completion in July. ’

The basic premise underlying the concept of comparable worth is that jobs

‘requiring a comparable (not identical) degree of skill, responsibility - and

effort should be compensated equally. The EPA requires equal pay for equal
work, which means that women must receive equal pay when performing the same
work as men. For example, under the EPA, male and female telephone operators
should be paid the same. Telephone operators and elevator operators are not
paid the same because the jobs are not identical. Application of the concept
of comparable worth would result in equal pay for jobs that are equal in
value. In this example, elevator operators and telephone operators would be
paid equally if the two jobs required a comparable degree of skill, effort and
responsibility. '

The origin of the comparable worth concept lies in the provisions of the
EPA and Title VII. Prior to 1981, proponents of the comparable worth concept
unsuccessfully argued that the scope of Title VII and its much debated Bennett
Amendment was the appropriate avenue for suits challenging wage discrimination
in occupations traditionally held by women. Finally, in June, 1981, the U.S.
Supreme Court ruled, in the County of Washington, Oregon, et.al. vs. Gunther,
et.al., U.S. (CA 9 1979) 602 F2d 882, Sup. Op. 623 F2d 1303, that Title VII of
the Civil Rights Act does not limit sex-based wage discrimination suits to the
narrow 'equal pay for equal work" standard of the EPA. This decision was a
major victory for proponents of comparable worth; if the Court had limited
Title VII to the "equal pay for equal work" standard of the EPA, Title VII
remedies would not be available to the majority of women workers, since
reports indicate that four out of five women in the work force are segregated
into traditionally female occupations, where "equal pay for equal work"
comparisons are uncommon. Nationwide, evidence suggests that job segregation
by sex is widespread and there are no clear signs that significant improve-
ments are being made. The decision that Title VII can be applied to challenge
pay inequity in a comparable worth situation is therefore viewed by proponents
of comparable worth as a major step in the development of the law.

Since the County of Washington vs. Gunther decision was rendered, there
has been a strong effort nationwide by women's groups to make comparable worth
a major factor in traditional systems used to compensate employees in private
industry and government.

Discussion

Consideration of the comparable worth concept raises very serious ques-

tions regarding the use of traditional job evaluation systems in resolving

comparable worth issues.

Job evaluation systems have been used for more than one hundred years in
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this country. Job evaluation refers to a procedure uséd for héirarhically
ordering a set of jobs or positions with respect to their value or worth, usu-
ally for the purpose of setting pay rates. There are several types of job
evaluation systems but most share a similar methodology. The steps in job
evaluation include job description, ranking of jobs, and assignment of pay
scale to the jobs. Basically, there are four types of job evaluation systems:
ranking, grading or classification, factor comparison and point methods.
Generally, job evaluation is used to justify existing wages, streamline exist-
ing wage-setting systems, maintain control over wage-setting systems, or to
make the wage-setting system more understandable to employees.

Comparable worth proponents feel that the traditional job evaluation
methods are biased in several areas, especially in their heavy reliance on
prevailing wage scales. Proponents feel that reliance on market rates
institutionalize pay inequities. Also, women's groups are concerned that the
large degree of subjectivity in job evaluation will result in the widespread
and continued underevaluation of traditionally "women's' jobs. Although the
proponents acknowledge that problems do exist in the ability of traditidnal
job evaluation systems to achieve the . comparable worth goal of pay equity,
they are hopeful that less biased job evaluation systems can be developed by
modifying the existing systems and exercising strict scrutiny in their appli-
cation.

Opponents of comparable worth contend that any attempt to ‘establish
structural wage relationships without reliance on market rates and existing
methods of job evaluation would be very difficult. While many opponents of
comparable worth feel that pay equity between the sexés is inevitable, they do
not feel that comparable worth is the appropriate vehicle to achieve pay
equity, because of its vagueness and ambiguity. Opponents further contend
that adoption of comparable worth will not only be an administrative nightmare
but also will disrupt established business practices and result in serious
problems for the economy of the nation.

Despite the controversy that surrounds the comparable worth issue, many
states have taken steps to incorporate comparable worth in their compensation
systems for public employees. According to ome source, at least seventeen
states, including Kentucky, have laws that contain comparable worth language.
Most other state laws compensate employees on the basis of the "equal pay for
equal work" standard of the EPA. Some confusion exists in the state laws that
contain comparable worth language, because there has been minimal judicial
interpretation to determine whether the statutes clearly require comparable
worth pay or merely "equal pay for equal work'. For example, KRS 337.423 con-
tains language that presumably requires comparable worth pay. However, there
is an exception in the language which provides that the comparable worth
requirement does not apply to compensation of employees whose employers are
subject to the Fair Labor Standards Act (FLSA) of 1938. '

KRS 337.423 requires that:

No employer shall discriminate between employes in the
same establishment on the basis of sex, by paying wages
to any employe in any occupation in this state at a
rate less than the rate at which he pays an employe of
the opposite sex for comparable work on jobs which have
comparable requirements relating to skill, effort and
responsibility. Differentials which are paid pursuant
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to established seniority systems or merit increase sys-
tems, which do not discriminate on the basis of sex,
are not within this prohibition provided, however, that
nothing in KRS 337.420 to 337.433 and 337.992 shall
apply to any employer who is subject to the federal
fair standards act of 1938, as amended, when that act
imposes comparable or greater requirements than con-
tained in KRS 337.420 to 337.433 and 337.992 and when
said employer files with the commissioner of the
department of labor a statement that said employer is
covered by the federal fair labor standards act of
1938, as amended..

If the 1984 General Assembly decided to adopt the comparable worth standafdlas
a basis for compensating employees, it is possible that the FLSA exception
might need to be removed from KRS 337.423.

The full impact that this change would have on the ailing state budget is
not clear at this time. As stated earlier, the economic impact of the appli-
cation of comparable worth is a source of concern to opponents and proponents
of comparable worth. However, some states that have adopted legislation
requiring that state employees be compensated on the basis of comparable
worth, have reduced the burden on their state budgets by scheduling
incremental comparable worth pay adjustments. For example, the recently
enacted Minnesota law provides that in January of each year a list of inequi-
table job classifications and an estimate of the amount of money needed to
remove these inequities is presented to the legislature for consideration and
appropriation.

Considering the interest that has been generated by comparable worth, the
conclusion can be drawn that comparable worth is a major issue and one that
will not 1likely disappear, as women's groups and labor unions continue to
exert pressure for pay equity between males and females.
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RIGHT-TO-WORK
Prepared by Linda Bussell

Issue
Should the 1984 General Assembly enact right-to-work legislation?

Background

Right-to-work legislation is usually defined as legislation which
probihits the abridgement of an employe's right to work by the requirement
that the employe, as a condition of employment, join a. union.

The scope of the right-to-work issue can be understood only by reference
to the federal legislation which regulates labor relations policy in this
country - the National Labor Relations Act (NLRA), or the Wagner Act, which
was enacted by Congress in 1935. This legislation guaranteed employes. the
right to joint unions, to bargain collectively with their employers and to
participate in other union activities. The legislation requires unions to
represent fairly and equally all employes in a-bargaining unit and authorizes
union security agreements between employers and employes. The most common

- types of union security agreements are:

"union-shop" - an agreement between a union and an
employer in which all present and
new employes are required to become
union members within a specified
period of time following initial
employment .

"agency~shop" - an agreement between a union and an
employer in which union membership
is not expressly required but
employes are required to pay union
initiation fees and periodic dues.

an agreement between a union and
employer in which, as a condition
of employment, all employes who are
or whe become union members must
maintain their membership for the
duration of the union contract.

"maintenance of membership"

"hiring-hall" - an exclusive hiring hall agreement
is one in which the employer agrees
to hire only employes referred to
it by the union; a non-exclusive
hiring hall agreement is one in
which the employer may hire
non-union employes.
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Approximately ninety percent of all union agreements in the country con-
tain union shop agreements. The Wagner Act provided that in union shop agree-
ments newly hired employes, as a condition of continued employment, must join
the wunion within thirty days following initial employment. The United States
Supreme Court has ruled that the union membership requirement is satisfied by
the agreement of employes to pay union initiation fees and periodic dues but
that the employes cannot be forced to actually join the union 1in ‘the sense
that the employe is required to take a union's oath of obligation, attend
union meetings or fulfill any other union obligations. The requirement that
employes pay union initiation and periodic dues prevents "free-riders,"
employes who accept the benefits of unionization (wage increases, fringe bene-
fits, etc.) without paying their fair share.

In 1947, Congress amended the Wagner Act by enacting section 14b of the
Taft~-Hartley Act. This amendment authorized states to prohibit union security
agreements (as described above) by enacting ' right-to-work legislation.
Following the passage of the Taft-Hartley amendment, states began regulating
union security agreements by right-to-work legislation or by constitutional
amendments. Currently twenty states have enacted right-to-work legislation:
Alabama, Arizona, Arkansas, Florida, Georgia, Iowa, Kansas, Louisiana, Missis-
sippi, Nebraska, Nevada, North Carolina, North Dakota, South Carolina, South
Dakota, Tennessee, Texas, Utah, Virginia and Wyoming.

Right-to-work legislation has been introduced in the Kentucky General
Assembly on several occasions. In 1982, a right-to-work bill was introduced
but was not enacted. Currently, a right-to-work bill (BR 135) has been
pre-filed and will be introduced when the next General Assembly convenes in
January, 1984.

Support for the enactment of right-to-work legislation has been mounting
steadily since the unsuccessful attempt during the 1982 session of the General
Assembly. Currently, the right-to-work issue is a source of great controversy
in Kentucky and has become a major factor in the upcoming gubernatorial elec-
tion. Supporters contend that the absence of a right-to-work law hinders the
state's ability to attract industry. They support their position by referring
to plant location studies which cite right-to-work legislation as one of the
major factors considered in the decision-making process of plant location.

Discussion

It is generally agreed that the growth of the labor union movement and
the enactment of the Wagner Act was stimulated by the abuse and mistreatment
of some employes by their employers. Fifty years ago, the unions were small
and ineffectual and management wielded virtually all power in the industrial
community. During this period, some employers required employes to sign con-
tracts ("yellow-dog" contracts) promising never to join a union; violation of
this provision resulted in dismissal.

Likewise, it is generally agreed that states have exercised their option
to enact right-to-work Jlegislation to curb abuses of powerful labor unions.
Supporters of right-to-work legislation believe that Congress, in an attempt
to stop employer abuses, granted unions too much power in the provisions of
the Wagner Act. They feel that the Wagner Act replaced discrimination against
union partisans with discrimination against non-union members, by the authori-
zation of union shop agreements which require that newly hired employes join a
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union to retain their jobs.

Union supporters complain that the term "right-to-work" is extremely mis-
leading, since it has nothing to do with creating jobs or conferring or
estabishing a right to employment. Rather, wunion supporters feel that
fight-tOfwork legislation has one major goal - to significantly weaken or
destroy the labor union movement in this country.

, The nationwide recession has had a devastating impact on the economy of
Kentucky. Like many states, Kentucky has experienced record~breaking unem-
ployment because of massive employe-layoffs and numerous plant closings. One
reason purported to be a major cause of this problem is excessive union wages
and demands. Proponents of right-to-work legislation contend that enactment
of such legislation would attract industry to Kentucky, thereby reducing umem-
ployment. .

The impact that right-to-work legislation would have on the labor wunion
movement in Kentucky is difficult to determine. The legislation that exists
in the twenty right-to-work states differs widely in scope and remedies. The
provisions of the legislation that has been pre-filed in Kentucky prohibit any
union security agreement which would condition employment on membership in a
union, prohibit the deduction of union dues without the written contract of
employes, and impose a penalty for violation of these provisions.

Although  there have been many attempts, no state has enacted

right-to-work legislation since 1958. Indiana repealed its right-to-work law
in 1965.
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OTHER ISSUES IN LABOR AND INDUSTRY

Prevailing Wage

Issue

Should the 1984 General Assembly enact legislation to clarify the defini-
tions and exemptions in the prevailing wage law?

Background

The 1982 General Assembly enacted legislation that contained major revi-
sions in Kentucky's prevailing wage law. The legislation increased the size
of the publicly-financed construction projects covered by the law and exempted
construction projects constructed by local governments.

Since the passage of the law in 1982, there has been some disagreement
concerning the projects that are actually exempted from coverage. Specifi-
cally, a dispute has arisen as to whether all construction of institutions of
learning is exempted and whether construction by political subdivisions is
exempted. The 1984 legislature might consider legislation to provide clarifi-
cation in these areas.
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Workers' Compensation

Issue

Should the 1984 General Assembly revise the rehabilitation and permanent
partial disability provisions in Kentucky's workers' compensation program?

Background

During the 1980 and 1982 sessions of the General Assembly, major revi-
sions were made in the benefit provisions and financing mechanisms in the
workers' compensation law.

In the upcoming 1984 session of the General Assembly, the legislature
might *consider legislation which would amend the rehabilitation and permanent
partial disability provisions in the workers' compensation law.

In addition, several legislators have expressed an interest in reviewing
the permanent partial disability benefit provisions. In 1980, the length of
time an injured worker was eligible to receive permanent partial benefits was
reduced from lifetime to 425 weeks. There is concern that this benefit reduc-
tion imposes a severe hardship on catastrophic permanent partial disability
cases.

Although changes were made in the rehabilitation provisions in the 1980
workers' compensation legislation, several legislators feel that additional
changes are needed to strengthen the incentives for injured workers to par-
ticipate in an approved rehabilitation program. These legislators feel that
the role of rehabilitation in workers' compensation cases should be
strengthened and that timely rehabilitation evaluation is imperative to reduce
the amount of time an injured worker is away from his job.
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STATE PERSONNEL CLASSIFICATION, COMPENSATION AND EVALUATION

Prepared by Joyce Honaker and Others

Issue

Should the General Assembly further specify by statute standards and
procedures for the classification, compensation and evaluation of state
employees, and for appeals from such actions?

Background : -

In February, 1980, the Governor's Executive Management Commission recom-
mended revisions in the state personnel system. These recommendations
included review of the personnel classification and compensation system,
reduction in the number of classifications, implementation of a new compen-
sation system, regular updating of the compensation and classification sys-
tems, elimination of the automatic annual salary increment and establishing
uniform employee performance evaluation for all state agencies to use ‘and a
uniform system of granting merit increases. 1

Effective June 16, 1982, a new job classification and compensation plan
became effective for state government employment. Following preliminary test-
ing in the Fall of 1982, an employee performance evaluation system, entitled
the Work Planning and Performance Review (WPPR) system, was formally insti-
tuted in January, 1983, as a mechanism for determining whether and in what
amounts meritorious performance pay increases are awarded to state employees.
State employees retained a 5% automatic annual increment in salaries, contrary
to the Governor's Executive Management Commission's recommendation, due to the
1982 General Assembly's enactment of legislation mandating the incre-
ment, 2 which had previously been prescribed by administrative regulation.

The stated goals of the new classification, compensation and evaluation
systems are to improve efficiency and productivity by ensuring that employees
performing similar duties are placed in the same or similar job classes, pro-
viding internally equitable and externally competitive salaries for state
government jobs, using standard compensation principles and practices and
estab%ishing a fair and valid performance appraisal system for state govern-
ment.

The classification, compensation and performance review changes have
become a legislative issue, due to state employees' «concerns and complaints
about the design and  implementation of the three systems. These concerns
stemmed in part from earlier implementation of Governor John Y. Brown, Jr.'s
policy of reducing the number of permanent, full-time state government
employees. As an interim legislative subcommittee found, during 1980-81, new
employees were hired in job classes from which existing state employees were
laid off because of the lack of a policy and program for transferring current
employees from agencies that no longer needed them to agencies that did.% As
initially designed, the classification and compensation system revisions also
favored new and shorter-term employees over those with longer service, which
some employees viewed as reaffirming a policy against career state employment.
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These concerns were presented to the 'Interim Joint Committee on State
Government's Subcommittee on Personnel and the Program Review and Investi-
gations Committee, which are conducting a 1982-83 interim study of the per-
sonnel system changes.

There are three distinct but related components in the personnel system
changes:

(1) A new job classification plan;
(2) A new compensation schedule; and

(3) A new pay-for-performance program (WPPR).

Development and initial implementation of the new classification plan
involved describing the duties and minimum qualifications for each job in the
executive branch through completion of a Position Description Questionnaire
(PDQ); using the PDQ information to group the same and similar jobs into job
classes and assigning a job title to each job class; reducing the number of
job classes (and, hence, job titles) in the executive branch from 1,800 to
1,220,

Development and initial implementation of the new compensation schedule
involved conducting a salary survey of public and private industry to deter-
mine the going rate outside employers pay for jobs comparable to a selected
set of fifty jobs in state government. The Department of Personnel then
designed a pay structure by setting the minimum and maximum salaries to be
paid in the executive branch, the percentage difference that should exist
between the minimum and maximum pay within each pay grade, and the percentage
difference that should exist between pay grades.

The new pay structure made the following changes in the former pay struc-
ture::

(1) It reduced the number of pay grades from 19 to 16 in the classified
service and from 22 to 20 in the unclassified service.

(2) It reduced the percentage difference between the minimum and maximum
salary in each pay grade from 899% to 60%.

(3) It changed from a pay plan with 14 steps in each pay grade to grades
designed with a mid-point, minimum and maximum, as in the following example:

Minimum Mid-Point Maximum
Grade X
$1,000 $1,300 $1,600

A key step in the implementation of the new classification and compen-
sation plans was the matching of new job classes with the new pay grades.
Regression analysis, using the salary survey data and a ranking of state jobs
relative to one another (based on the Jacob's Point Factor System), was
employed in making the assignment of job classes to pay grades.

As a result of the reduction of the percentage spread in pay grades, from
89% to 60%, 10.9% of the employees in the executive branch were initially
"red-circled" (that is, their salaries were beyond the salary maximum for
their classifications). From the viewpoint of the designers of the new sys-

166



tems, these employees were being paid more than their jobs were worth.

As the new system was initially conceived, the June 16, 1982, changes
would not mean that "red-circled" employees were to receive a pay cut, but
that they were to remain at their present pay levels wuntil their job
classification's pay grade caught up with their pay level through annual
adjustments of the pay plan. The 1982 General Assembly, in mandating an auto-
matic annual increment for all employees, permitted the red-circled employees'

pay to increase 5% per year. Initial regulations governing the
pay-for-performance program denied performance pay increase to red-circled
employees. Later, however, the Personnel Department and Personnel Board

amended their regulations to allow the red-circled employee to receive his
performance increase pay as a lump-sum payment which is not added to his hase
pay.

The pay-for-performance program is based upon a results-oriented perfor-
mance measurement tool, a five-point rating schedule, and a graduated

percentage-of-pay award for performance. WPPR is based on a written,
results-based 'contract" between the employee and supervisor. WPPR regula-
tions calls for performance-based pay increases to be given annually. The

amount of performance pay will be a percentage of the mid-point of the
employee's pay grade and not a percentage of his base pay, as is the case with

the automatic annual increment. The percentages assigned to the ratings are
as follows:

Performance Rating Percent of Pay Grade Mid-Point Awarded
Outstanding 5 5

Above Standard 4 3

Satisfactory 3 11/2

Below Standard 2 0

Unsatisfactory 1 0

The major employees' complaints regarding the personnel system revisions
have been that they were instituted too quickly and with insufficient informa-
tion and expertise; problems in each of the three components were compounded
by their simultaneous development and implementation; the classification and
compensation changes, in reducing job classes and the width of pay grades,
downgrade the worth of longevity, penalize longer-service employees, and
result in age discrimination; and employees' performance ratings may be
negatively affected by the lack of funds to pay the higher percentage
increments associated with higher performance scores.

Problems with the initial personnel system reforms have resulted in
several changes in the new program and the administrative regulations gov-
erning them. The development and implementation of the classification,
compensation and evaluation plans have also resulted in 1,400 appeals to the
Personnel Board, which is charged by KRS Chapter 18A with hearing employees'
appeals from penalizations and with adopting regulations governing merit
system employees. The latter duty is shared with the Department of Personnel.
The Board has attempted to hear the appeals within the statutory time limit of
ninety days by establishing new procedures and by consolidating cases. These
solutions to the Board's workload have raised questions concerning due process
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and the extent of the employees' rights to appeal personnel actions.
Discussion

- The Department of Personnel and the Personnel Board have designed and
implemented the new classification, compensation and evaluation systems and
the management of the appeals process under generally broad grants of author-
ity in KRS Chapter 18A. For example, regarding employee evaluation, KRS
18A.030 simply states that, "[i]t shall be the duty of the commissioner [of
personnel] ...to...prepare, in cooperation with appointing authorities and
others, programs for appraising employe work performance...."

Whether the General Assembly wants to modify or continue the_recently
instituted personnel pay, classification and evaluation systems, it will need
to more specifically address, by statute, the structures and processes to be
used in personnel administration to assure that legislative policies are
instituted and continued. For example, the General Assembly might decide to
enact a salary schedule or schedules for state employment in lieu of dele-
gating this responsibility to the executive. Precedent for direct legislative
involvement in salary-setting exists in Kentucky with respect to teachers'
compensation, and in other states with respect to state employees' pay. The
appropriate balance between legislative specificity and administrative discre-
tion will need to be determined by the 1984 session of the General Assembly.
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1. Governor's Executive Management Commission 1980, Findings and Recom-
mendations, Volume II (Frankfort, Kentucky: February, 1980), pp.98-99.

2. Kentucky General Assembly, Kentucky Acts, 1982, Chapter 452 (Frank-
fort, Kentucky: Legislative Research Commission, July, 1982) pp. 1631-1632.

3. Kentucky Department of Personnel, "Personnel System Reforms: Pur-
pose, Methodology and Project Results to Date,” August 25, 1982.

4. Legislative Research Commission Staff Memorandum to Members: Subcom-
mittee on Personnel and Government Operations, Interim Joint Committee on
State Government, regarding Lay-offs of State Employees, December 22, 1981,
pp. 5-6.
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STATE AGENCY JOB OPENINGS AND PROMOTIONS
Prepared by Linda Carroll

Issue

Should KRS Chapter 18A be amended to require the Department of Personnel
to post job vacancies on agency bulletin boards and to keep a justification
file for all promotions?

Background

In February of 1981, the Program Review and Investigations Committee was
asked to review state employees' salaries. Prior to this, two studies had
pointed to a wage differential between male and female state employees. The
Human Rights Commission, in its fifth edition of "The Status of Women in Ken-
tucky State Agencies," stated that women in state government annually earned
$3,466 less than male employees. The differential was attributed, in part, to
a heavy concentration of women in lower pay grades. More than seventy percent
- of the women were in the bottom half of the pay grades, compared to forty-nine
percent of the males.

Further evidence of a wage gap was illustrated in the Kentucky Retirement
System's Annual Actuarial Valuation. The document showed a gap, based on
years of service, ranging from $736 among males and females working 40 years
or more for the state to $6,892 between males and females working 35 to 39
years.

The Program Review and Investigations Committee conducted an analysis of
salaries by job categories. The findings were in keeping with previous
comparisons of male and female wages. They showed that although women
outnumbered men 1in most of the classes, the men were in the majority in the
upper steps of the range and a differential in favor of men was prevalent.
Although discrimination is frequently blamed for the wage differential, there
is no concrete evidence that discriminatory activities take place in the
Commonwealth.

Yet, a survey of state employees showed that twenty-eight percent of
female state employees felt that their sex had hindered their career in state
government, and twenty-five percent indicated they were never made aware of
promotion opportunities. The lack of adequate recordkeeping systems and job
posting requirements in the Department of Personnel or agency personnel offi-
ces prevents the documentation of any discrimination which may exist. Conse-
quently, the potential for discrimination exists until files are maintained
and job openings are posted.

Discussion

In response to a recommendation.made by the Program Review and Investi-
gations Committee, the Department of Personnel has taken steps toward improv-
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ing promotional opportunities by implementing an Internal Promotion Program.
As recommended, the Department now posts all openings for seven to ten days.
In addition, first priority in filling vacant positions is given to individu-
als within the agency.

Another recommendation made by the Program Review and Investigations
Committee pertained to the recordkeeping of the Department of Personnel and
agency personnel offices. This recommendation was that agencies keep several
specific documents which would justify the selection of an individual for hir-
ing or promotion. The Department's program accomplishes this and also pro-
vides for more active involvement of the agency Equal Employment Opportunity
Coordinator. The EEO Coordinator must certify the adequacy of the applicants
in the agency, or otherwise obtain the state register and incorporate thosé
qualified applicants in the selection process. The agency personnel officers
are 1instructed to maintain relevant files which pertain to the promotional
program for the Department of Personnel to evaluate.

The implementation of the Department of Personnel's Internal Promotion
Program is based on administrative procedures rather than regulatory or statu-
tory mandates. By leaving responsibility for continued operation of the pro-
gram with the Department of Personnel there is no assurance that it will not
be changed or that it will continue to be implemented by future administra-
tions.

The specifics of the hiring and promotional program now existing in the
Department of Personnel could be stipulated by statute or regulation or combi-
nations thereof. As is often the case, a broad requirement for such.a program
could be established by statute. The regulations might then list the more
detailed requirements pertaining to promotional and recordkeeping policies, as
well as the involvement of the EEO Coordinator.
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PROMOTION FROM WITHIN

Prepared by Jeff Kell

Issue

Should state government support a policy of "promotion from within" for
merit and non-merit employees?

Background ‘ -

Most people in a position in state government to hire employees are
males. Also, at the beginning of an administration, new Commissioners and
Division Directors (who tend to be males) often bring in their associates,
sometimes at the expense of qualified career employees. On the other hand,
newly appointed Commissioners and Division Directors are traditionally seen as
having the prerogative of being able to bring in their own team, loyalty being
the most important and maybe the sole qualification required.

The LRC Program Review and Investigations Committee study, Salary Differ-
entials Between Men and Women in Kentucky State Government, pointed out that
there is a lack of standard procedures for evaluation of applicants for merit
of non-merit vacancies. There are no requirements for competitive examination
between employees with permanent status when they are considered for pro-
motion. Both these factors, coupled with a general lack of awareness of
vacancies  when they occur, have contributed to discrimination against
minorities and women. Persons are often brought in from outside government or
outside an agency because there are no requirements to search first for quali-
fied applicants within the agency. This means that qualified females and mem-
bers of other minorities within an agency tend not to find out about vacancies
or get the chance to apply before they are filled.

Discussion

One way to reduce the tendency of newly appointed managers to arbitrarily
ignore the possibility of filling vacancies by promoting qualified employees,
and to help combat the tendency of males to promote males, would be a state-
ment of policy incorporated into the Kentucky Revised Statutes. The conse-
quence of enacting such a policy would be to restrict the flexibility of a
manager to hire or promote whom he wants. It should, however, benefit
employee morale and lead to a better qualified state employee population.
This policy would not contravene existing examinations or merit system regis-
ter procedures, and would give qualified individuals, especially members of

minority groups, the chance to apply and be considered when positions are
filled.
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OTHER STATE GOVERNMENT ISSUES

Commonwealth Capital Construction

Issue

Should funds be provided for major maintenance, repairs and renovation of
state-owned buildings?

Discussion ' ’ ' S

During the sixties and seventies considerable construction was undertaken
by state agencies and institutions of higher education. At the latter it is
conservatively estimated that 85% of the buildings that will be wused in the
year 2,000 already exist today.

As these buildings age, the mechanical systems, roofs, plumbing, flooring
and electrical systems will require major maintenance or overhaul. If funds
are not provided for these systems' maintenance and repair, the cost will
escalate later. A repair job estimated to cost $95,000 in 1980 but not funded
was done as an emergency in 1983 at a cost of $187,000. This was an increase
of 969%.
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Computer Services Contracts

Issue

Should computer services contracts be discouraged or limited in some way
by law?

Background

The LRC Program Review and Investigations Committee report, Computer Ser-
vices Contracts, pointed out that ever since computers came into existence,
state government has faced questions about how to purchase or acquire hardware
and software. Most of the hardware purchased by the state over the past
twenty years has been manufactured by IBM, and although hardware contracts
have had their share of controversy, they are not the issue here.

The most controversial contracts have been those to outside contractors
for systems development work. These are usually large scale projects, some-
times for an individual agency and sometimes for centralized systems affecting
many agencies. The justifications given for contracting for this work are
typically that the quantity of qualified manpower required is not available
in-house, it's a one-shot effort that does not justify hiring permanent
employees to perform, or that there is a short time frame that requires a lot
of extra help. The validity of these reasons is sometimes questioned.

The Legislative Personal Services Contract Review Subcommittee acts as an
oversight body for all personal services contracts, including those for com-
puter services. Computer hardware purchases are made through the model pro-
curement code process and are not reviewed by the Subcommittee. '

At present the Subcommittee may approve or disapprove contracts, but its
decisions may be overridden by the Secretary of Finance. Alternatives to this
procedure are:

1. Give the Subcommittee veto power over contract procurement.

2. Make computer personal services contracts subject to competitive bid

and evaluation procedures that are incorporated into regulation or

statute.

Alternative #1 is subject to the outcome of the legislative powers suit,

~although it would be possible to require the executive branch to limit con-

tracts to those that can be run through and approved by the Subcommittee
during the session. This option would reduce the potential for sweetheart

contracts, at the expense of executive flexibility.

Alternative #/2 is now being handled in part by administrative procedures;
however, there 1is a definition question regarding what constitutes "best and
lowest." The main problem, though, is that any existing procedures can be
changed quickly and without review. Incorporating bidding and evaluation
requirements into regulations or statutes, again, limits flexibility but

- assures greater continuity of procedures and thus less confusion;
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- provides for a forum to review any changes; and

- decreases the potential for sweetheart contracfs.;
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STATE ASSISTANCE FOR LOCAL ROAD CONSTRUCTION AND MAINTENANCE

Prepared by James Monsour

Issue

Should the General Assembly change the financing or administration of the
County and Municipal Road programs?

Background

The condition of local roads has been an ongoing concern of the Kentucky
General Assembly since 1936, when legislation providing state funds for roads
under county jurisdictions was first passed. In 1972, a similar program was
enacted to provide state assistance for city street systems. During the life
of these programs, now known by the names County Road Aid and Municipal Aid,
the role of the state, as well as the administering of its financial assis-~
tance, has changed several times. The most recent changes occurred in 1980,
when House Bill 973 abolished the Division of Rural Roads, and transferred the
administration of these programs from the Department of Transportation to the
Department of Finance. At the same time funding was increased from 10 percent
to 15.6 percent of motor fuels tax revenues for the County Road Aid program
and from 5.5 percent to 6.7 percent for the Municipal Aid program.

Despite the increases in revenues for these programs from approximately
$29 million annually prior to 1980 to the more than $43 million available this
current fiscal year, many if not all of Kentucky's cities and counties are
unable to provide the level of service necessary to preserve their investment
to date in local roads. Nor are they able to prevent or even slow down
deterioration of the local road mileage, half of which has been identified as
substandard by the Federal Highway Administration, state and local officials
and the road construction industry.

The reasons our local governments find themselves in this predicament are
many and varied. They can be traced to external factors beyond the control of
local officials, such as inflation and the state of the economy, or to the
present way local road programs are financed and administered.

In regard to the financing of county roads, KRS 177.360 provides that
money be allocated to the counties according to a formula that considers rural
population, rural miles of road and other factors. Allocations range from
approximately $100,000 for Kentucky's smallest county, Robertson, to $700,000
for its largest, Pike. The financing of municipal roads is based on a city or
town's population, as provided by KRS 177.366 and determined according to the
most recent census. Allocations range from $242 to Caseyville in Union
County, to $1.9 million to Louisville. Considering the costs of road build-
ing, a local road program cannot be undertaken solely on revenues of this
size. Indeed, in most cases, these sums are scarcely adequate for the pur-
chase of the necessary materials, to say nothing of the equipment, labor and
engineering expertise required to operate a local road department. Similarly,
funding levels in this range cannot provide more than a modicum of road
maintenance if a local government chooses to contract with private industry
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for its road work. Many counties, therefore, must rely on other sources of
revenue to supplement their county road aid allocation. Approximately fifty
counties utilize coal severance tax revenues and/or local economic assistance
funds in this manner, dedicating a portion of these monies to local road pro-
grams. Additionally, cities and counties have employed federal revenue
sharing money or local taxes for this purpose. In the past three years, how-
ever, revenues available for local roads from these sources have declined
markedly while road maintenance and construction costs have continued to rise.

In summary, as extensive testimony during the interim has shown, the
present financing of local road maintenance and construction does not meet
identified needs. Consequently, necessary repairs are being deferred,
increasing not only the future cost of maintenance as local road systems age,
but also the gap between available revenues and the amount of road work cities
and counties will be able to accomplish. -

Compounding the problems associated with financing local roads is the
manner in which maintenance and construction on these roads is administered.
House Bill 973 provided both that allocations from these programs be sent
directly to the local governments and that they alone determine the roads for
which these funds would be used. 1In the case of the counties, at the time
House Bill 973 became effective forty-nine counties played little or no role
in providing road maintenance on local roads under their jurisdiction. His-
torically, these counties contracted with the state Bureau of Highways, the
former program administrator, to perform needed road improvements, utilizing
state equipment and work forces. Now, however, because the program is admin-
istered by the Finance and Administration Cabinet, this option is not avail-
able. Hence, many counties have not been able to duplicate service levels of
1980. A secondary and related consequence of House Bill 973, the inability of
cities and counties to utilize technical assistance and engineering expertise
attached to the Transportation Cabinet, has also increased the costs of under-
taking local road programs. Now many counties must employ private contractors
and engineering consultants to plan their road work, to test materials and to
assess job specifications. Many others, however, cannot afford professional
road builders, and therefore, like most of Kentucky's smaller cities, utilize
"seat of the pants" engineering in their road programs.

Finally, by abolishing the Division of Rural Roads, House Bill 973
atffected the continuity of local road programs. Previously both the roads to
receive funding and the type of improvements to be funded were determined by
local officials in consultation with the Bureau's engineers. Continuity and
future planning for local road programs prior to 1980 was insured. Under the
present arrangement, however, local officials, frequently acting without pro-
fessional advice, are not as likely to be in a position to plan program needs
beyond their term of office.

Discussion

The passage of House Bill 973 has been a mixed blessing for Kentucky's
local governments. On one hand it increased the amount of state assistance
for 1local road maintenance and construction, but on the other, it left those
counties which formerly relied on the state to provide local road maintenance
unable to duplicate former service levels.

Because 1local roads serve as the initial point for much of the state's
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surface transportation, especially in the transport of natural resources and
agricultural commodities, because they constitute a majority (62 percent) of
Kentucky's total highway mileage, and because they are recognized as being in
worse condition than high volume roads under the jurisdiction of the federal
and state governments, it has been argued that increased state assistance is
justified. Two sources of funding are presently available within the Trans-
portation Cabinet and could be applied to the County Road Aid program, but
legislation or budget adjustments would be required. These are the Trans-
portation Cabinet's administration  budget, and the  Secretary of
Transportation's emergency fund, $30 million of which was available for use on
rural roads prior to 1980.

It has been argued further that the state possesses certain advantages
over local governments in its ability to solve road problems, and hence is the
logical place to start when considering legislative changes in the financing
of local road programs. Among these advantages are a diversified tax base,
allowing the collection of revenues fiscal courts cannot collect, such as
those resulting from sales and use tax, vehicle registration and the motor
fuels tax. The state also has the ability to pay the kind of salaries com-
manded by engineers and other technicians necessary for a road program.
Lastly, the Transportation Cabinet has sufficient equipment on hand to service
the roads under its jurisdiction, and could therefore, under a legislative
directive, assist local governments in the acquisition of road equipment
through state price contracts.

Administratively, local governments have three options regarding local
road maintenance. They can contract with private road contractors; they can
establish their own garage and work crews and purchase their own road equip-
ment; or they can join together with adjacent governments, city or county, and
share technical expertise, equipment and materials. The third option has
proven the most cost-effective but, unfortunately, the least popular means of
local road administration. At this time, only one district road department
has been formed, and only one county presently performs the road work for all
cities within its boundaries. In terms of the amount of work accomplished
these arrangements have been termed a success, but detractors point out that
the paving accomplished to date does not meet industry or state specifica-
tions, and hence will contribute to additional costs for future road improve-
ments. Additionally, county officials have complained that arrangements of
this type are unnecessarily complicated to undertake, since under the Local
Government Cooperation Act in Chapter 45 of the Kentucky Revised Statutes,
such arrangements must have the approval of the Attorney General. It has been
suggested, therefore, that legislation be enacted which would allow local
governments to more easily contract with one another to perform road repairs.

Lastly, it has been proposed that the technical expertise necessary to
undertake a local road program, once available to the counties from the Bureau
of Highways, be made available from some other contact point, such as a uni-
versity. Proponents of this idea envision the contact point providing engi-
neering and technical assistance, planning and research to local governments
unable to afford such services from the private sector of the economy.

Opponents of any change in the way local roads are currently funded and
administered argue that the maintenance of local roads should remain a local
responsibility, since the state has a system of higher traffic volume roads of
its own to maintain, which it cannot adequately fund. Further, they suggest
that low volume local roads should continue to be a low priority in regard to
state assistance. Finally, it has often been maintained that local govern-
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ments could contribute a larger share of funding themselves, if local offi-
cials did a better job of identifying needs to their constituents.

The General Assembly then, must decide whether further adjustments to the
County Road Aid and Municipal Aid programs in the form of legislation are war-
ranted, and whether such changes would enhance the ability of 1local govern-
ments to preserve the county road and city street systems.
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TRANSPORTATION OF COAL BY MOTOR CARRIERS

Prepared by Jim Roberts

Issue

Should the General Assembly enact legislation which would allow coal
trucks to be operated at weight limits higher than prescribed by the Depart-
ment of Highways?

Background . .

The 1982 Regular Session of the General Assembly passed Senate Bill 144,
which would have established a permit system for transporters of natural
resources to haul commodities in excess of the prescribed weight limits.
Since the passage of this legislation, litigation has been filed restraining
the Transportation Cabinet from implementing the provisions of the bill. 1In
addition, the Transportation Cabinet's administrative officials have offered a
variety of reasons that the bill is unworkable.

These actions have negated any effect of Senate Bill 144. The problem of
overweight trucks in the coalfields remains an issue as the next session of
the General Assembly approaches. The basic problem the legislature faces is
to find a method to permit coal to be transported at higher weights under a
procedure which would either limit the road damage or assess a fee to maintain
the affected roads without creating administrative chaos.

Discussion

Opponents of permitting motor carriers to exceed posted limits cite road
damage problems as the primary obstacle. Engineering studies have been com-
pleted which conclude that damage to road beds increases dramatically as the
cargo weights increase. The damage is even more critical when the motor car-
rier has fewer axles. It is not uncommon for a motor carrier to leave a mine
site with 100,000 pounds on a tri-axle or tandem truck on a road whose weight
limit is 30,000 pounds or less. Opponents of permit legislation believe road
damage costs would far exceed any fee which could be assessed for such a
permit.

Opponents of establishing a permit system believe that condoning higher
weights will proliferate problems. Those against increased weight limits
contend that the majority of coal truckers are currently operating illegally,
and that granting higher weight limits will simply encourage haulers to fur-
ther increase payloads. Rather than supporting more lenient guidelines, the
sentiment of this group would be for greater enforcement of existing laws.
The problem, from this viewpoint, is not that the current situation is creat-
ing the adversity, but rather that lackadaisical enforcement efforts have
encouraged ignoring the law.

Additional arguments against establishing a permit procedure for trans-
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portation are that such a proposal would constitute special legislation and
thus prompt an unfavorable court decision, and that any permitting of
increased weights, especially on federal-aid highways, could jeopardize the
Commonwealth's federal highway appropriation. Each year the Transportation
Cabinet must document its efforts to enforce the federal motor carrier size
and weight laws; permits issued for over-dimensional carriers is an item
included in the review. If the Federal Highway Administration believes the
weight enforcement policy to be too liberal, punative action, such as with-
holding federal funds, could be taken against the Commonwealth.

Proponents of increased weight limits for coal haulers believe their
adversaries to be unaware of the daily constraints the haulers face. A typi-
cal example would involve a mine site located on a county road. This type of
road may have a posted weight of 18,000 pounds; the empty coal truck weight is
30,000 pounds. In this situation, the motor carrier is in violation_of the
law before the first lump of coal is placed in the vehicle. If the motor car-
rier obeyed the law, the coal could not be transported.

Proponents questioned the validity of the posted weights prescribed by
the Transportation Cabinet. In their opinion roads with lower weight
classifications are constantly withstanding higher haul weights and the damage
being done by those vehicles is repairable. Advocates believe that the issue
is not that damage to the road is occurring, but rather establishing a system
of repairing damage so that coal can be transported.

The coal industry contributes to the economy of the Commonwealth by
employing Kentuckians and by paying the state a severance tax. The inability
to transport coal, in the viewpoint of the proponents, would do great damage
to the economy of the Commonwealth; however, most of those proponents for
increased haul weights understand the road damage issue and advocate a fee,
tax, or other levy to be assessed on coal through either the operator or the
hauler, to be earmarked for road repair. Senate Bill 144 included such a fee
and those advocating increased weight limits have not overlooked the necessity
of developing some system for repair of road damage by increased weights.

The issue of overweight coal trucks has been the subject of legislative
committee meetings, a Governor's Task Force, engineering studies and countless
other meetings by both the private and public sectors. The difficult issue
which must be resolved is to establish a method to move coal economically from
the mine site without compromising the integrity of the existing road system.
Any recommended solution which reduces the competitiveness of Kentucky coal in
the marketplace, forces coal haulers to continue to operate their vehicles in
violation of the law, fails to take into account the road maintenance problem,
or creates an administrative burden to state government will meet serious
opposition during the session.
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MOTOR CARRIER WEIGHT AND DIMENSIONAL LIMITS
Prepared by James Monsour
Issue

Should the state enact legislation complying with federally mandated
changes in truck weights and dimensions?

Background

Two pieces of legislation recently passed by the U.S. Congress, the
Transportation Appropriations Act (P.L. 97-369) and the Surface Transportation
Assistance Act of 1982 (P.L. 97-424), have resulted in several significant
changes in federal provisions governing the width and weight of trucks and the
length of trailers using the interstate and other highways qualifying for
Federal-Aid Primary System funds. For the first time, semitrailer and trailer
lengths in commercial motor vehicle operations on certain highway systems are
regulated at the federal level. Truck width has been changed, and truck
weight limits have been mandated to achieve national uniformity.

Section 133 of the Surface Transportation Assistance Act (STAA) requires
that all states permit vehicles on the Interstate System with weights as fol-
lows:

(a) 80,000 pounds gross weight for vehicle combinations of five or more
axles, in accordance with the bridge formula;

(b) 34,000 pounds on a tandem axle; and
(c) 20,000 pounds on-a single axle.

These weights are inclusive of all tolerances. In addition, the legal
gross weight must satisfy the limiting conditions in the bridge gross weight
formula, which establishes maximum allowable weights for all groupings and
spacings of axles. '

Section 411 of the STAA requires that all states permit the operation “of
tractor-semitrailer-trailer combinations on the Interstate System and on other
designated portions of the Federal-Aid Primary System. This section also pro-
hibits a state from establishing, maintaining or enforcing a length limitation
of less than 48 feet on the semitrailer portion of a tractor-semitrailer
combination, and of less than 28 feet on the length of any semitrailer-trailer
combination, on any segment of the Interstate System and on the qualifying
.Federal-Aid Primary System highways. '

Additionally, this legislation prohibits all states from imposing overall
length 1limits on the operation of tractor-semitrailer-trailer combinations on
the Interstate System and designated portions of the Federal-Aid Primary
System; and it prohibits the states from imposing a length limitation on the
tractor portion of truck combinations, as well.
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Section 321 of the Tramsportation Appropriations Act provides for the
establishment of a vehicle width limitation of 102 inches on any segment of
the Interstate System, and any other qualifying Federal-Aid highways. The 102
inches refers to the total outside width of any vehicle or its load, excepting
mirrors and other safety devices, which may extend up to three inches on each
side of the vehicle.

The mandated changes in weights and length described above became effec-
tive on January 6, 1983, and April 6, 1983, respectively. The width require=~
ment became effective at the time the bill was signed into law, December 18,
1982. Federal regulations implementing these changes stipulate state compli-
ance by October 1, 1983. Non-compliance will result in the withholding of a
portion of Kentucky's Federal-Aid appropriation. For Kentucky to comply,
amendments to KRS 189.221 and 189.222 are necessary, since presently
Kentucky's truck weight, length and width limits are at variance with the-
federally-mandated- changes-

" The changes necessafy;for‘compliance‘include the.lelowing:

(a) Deletion- of’ the-overall- length: restriction of 65 feet and enactment
of: the: 48-feet limit for semitrailers and' the 28 feet limit . for
trailers. described earlier;

(b) Deletion of the 5 percent tolerance on the allowable gross weight of
80,000 pounds;. '

(c) Amendment of'a110wab1e-widthuffomu96 inches to 102 inches; and

(d) Amendment of allowable weight per axle on tandem axles from 32,000
' to 34,000 pounds. ' -

Discussion

Several states whose legislatures are currently in session have chosen,
up to this time, not to enact legislation complying with all the mandated
changes. One requirement, that the states repeal their overall 1limits on
semitrailer and trailer combinations, or so called "double bottoms," has met
with considerable opposition. A second requirement, that states. designate
certain highways constructed with federal aid monies as "reasonable access"
routes to service areas for these trucks, has also been opposed by several
states. At issue in both instances is the safety of these large trucks.

It was the intent of the federal legislation to provide for the needs of
interstate commerce by granting appropriate access to highways built with fed-
eral financial assistance without compromising the safety of the traveling
public and the structural integrity of the highway system. Accordingly, the
states were asked to designate the highways within their boundaries which
would provide reasonable access for the longer and wider trucks, since, it was
felt, the states would have the best knowledge of the structural capacity of
bridges and pavements, traffic volumes, and unique climate conditions.

Congested or mountainous states in the eastern United States, however,
not only question the safety of double bottoms, which typically stretch 75
feet in length and weigh up to 40 tons when carrying a full load, but also
protest that these vehicles cause inordinate damage to highways. As a result,
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Connecticut, Vermont, Massachusetts, and New Jersey have banned tandem-trailer
trucks from their highways. Georgia has banned them from its non-interstate
roads. And in almost all other eastern states, transportation officials are
embroiled in controversy with the federal government over which roads should
be designated to handle large trucks. Virginia, for example, designated 155
miles, only to have the U.S. Department of Transportation add 1,750 more. In
Kentucky the Transportation Cabinet has designated 2,000 miles, to which the
U.S. Department of Transportation has added 381 more.

In regard to mandated changes in truck weights and width, Kentucky really
has no alternative but to enact complying legislation, either when the 1984
General Assembly convenes, or during a special session, if one is called
before that time. -

Should it choose, however, Kentucky could contest the mandated increase
in semitrailer-trailer lengths which legalize double bottom trucks. This
course is not likely, in view of the fact that tandem trailers have been
allowed by special permit to operate on Kentucky's highways for several years.
Similarly, opposition to reasonable access roads added by the U.S. Department
of Transportation may be unnecessary, since there are indications that  the
federal government will agree to trim the roster of primary highways opened to
big trucks, rather than fight the states in court.
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OTHER TRANSPORTATION ISSUES

Motor Vehicle Transfers and Related Registration Fees

Issue

Should the General Assembly amend the motor vehicle registration statutes
to establish a distinct polic¢y on motor vehicle transfers?

Background

The 1982 session of the General Assembly passed legislation which
requires automobiles to be registered in the owner's birth-month. This proce-
dure represents an effort to stagger registration over a 12-month period
rather than complete the bulk of vehicle registration in the first two months
of the year. Since the passage of that legislation, a controversy has devel-
oped over vehicle transfer and the definition of a registration period.

Currently, the Transportation Cabinet is taking the position that when a
vehicle is transferred, the unused portion of the vehicle registration would
remain valid and transferred to the new owner. Upon expiration of the regis-
tration, the new owner would obtain a registration plate expiring in his
birth-month.

An Attorney General's Opinion issued early in 1983 takes exception to the
policy interpretation. The opinion states that registration is terminated
upon transfer, the unused portion of the registration period is lost, and the
new owner must submit new registration upon transfer.

Both sides of this dispute cite various statutes in KRS Chapters 186 and

‘186A to support their positions. With the possibility of these conflicting

interpretations continuing, the General Assembly must decide whether to offer
legislative changes to the statutes to correct these addministrative
ambiguities.
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Occupational Driver's License

Issue

Should the General Assembly enact legislation authorizing issuance of an
occupational driver's license?

Background

An occupational driver's license for Kentucky would enable citizens “who
would otherwise lose their driver's licenses to retain certain driving privi-
leges. These privileges could be exercised only under limited circumstances,
such as driving to and from work or in the event of a medical emergency.

Currently, the Justice Secretary may restrict the driving of the holder
of a standard operator's license to such terms and conditions as deemed neces-
sary, in conjunction with a driver's education program, upon a first convic-
tion of driving under the influence of alcohol or drugs, or upon first convic-
tion of an implied consent law. Traditionally, this option of restricting the
licensee (rather than the license) has not been exercised.

Convictions for certain offenses, such as habitual violations and failure
to meet traffic-related court. obligations, currently result in the loss of
driving privileges. Legislation by the 1984 General Assembly could ' provide
for the issuance of an occupational driver's license in these cases.

It has been suggested that certain criteria be established for the -issu-
ance of an occupational driver's license. These could include the establish-
ment of specific restrictions, guidelines for determination of need for such
a license and establishment of driver education requirements. The cost of
such driver education could be included in the license fee.

Proponents of the occupational license feel that it should be provided to
any person whose license has been revoked. They point out that such a license
would prove beneficial in rural areas that have no public transportation
system or in situations where a family's welfare and llVellhOOd are dependent
upon a licensed driver.

Opponents of the restricted license maintain that the use of the roads is
a privilege granted by the state, and that constant or flagrant misuse of that
privilege should require license suspension. In addition, it is argued that
restrictions placed upon a license would be difficult to enforce and that fur-
ther driver improvement courses would not prove useful.
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